INDEX. 


ABANDONMENT. See Homesteap, 7, 18. HUsBAND AND WIFE, 2, 3. 
ABATEMENT. See PLEADING, 18. VENUE, 1. 


ACKNOWLEDGMENT. 

1. A sheriff's deed made in 1878 was executed by one acting as deputy 
sheriff. Held, that such deputy was the proper person to acknowledge its ex- 
ecution, and a certificate of acknowledgment by the district clerk that ‘‘ per- 
sonally appeared J. M. Henderson, sheriff of Tarrant county, by W. T. 
Steele, deputy, to me well known, and acknowledged that he executed the 
foregoing deed for the purposes and consideration and in the capacity 
therein set forth and expressed,” being formal in all other respects, was 
sufficient. Terrell v. Martin, 121. 

2. A certificate, formal in other respects, which declares that the party 
whose name appears to a deed to which the certificate is attached, appeared 
‘“‘and acknowledged that ” had signed, sealed and delivered the same, 
is not sufficient. The certificate should have shown on its face that he, 
the one whose name appeared, acknowledged that he executed the same, 
Following Buell v. Irwin, 24 Mich., 152. Huff v. Webb, 284. 

3. The Revised Statutes (secs. 1104 and 4305) name the district clerk as an 
officer before whom acknowledgments may be taken, and provide that his 
deputy may perform all such official acts as may lawfully be done by the 
clerk himself. It results that the deputy can take acknowledgments in all 
cases where his principal is authorized so to do, Wert v. Schneider, 327. 

4. In a deed by husband and wife, conveying land patented to the hus- 
band, as assignee of a certificate, it is not necessary, as against one not a 
stranger to the title, that the separate acknowledgment of the wife should 
be in accordance with the statute regulating conveyances of her separate 
estate, there being nothing to show that the wife really owned the land in 
her own separate right. Tom v. Sayers, 339. 

5. A certificate of the separate acknowledgment of a married woman, 
which fails to show that it was taken privily and apart from her husband, 
and that she declared the instrument to be her act and deed, and that she 
had willingly executed it and did not wish to retract it, is defective. Davis 
v. McCartney, 584. 

ACQUIESCENCE. See PARTITION, 1. 
ACTIONS. 

1. The only effect of beginning a suit before the maturity of the demand 
on which it is based, but which matures before the trial (that fact being 
shown by amendment), is to subject the plaintiff to the payment of costs 
incurred before the maturity of the demand. Crescent Ins, Co. v. Camp, 
521. 

ADMINISTRATION. See ADMINISTRATOR'S DEED. ADMINISTRATOR'S SALE, 
ESTATES OF DECEDENTS. 
ADMINISTRATOR’S BOND, See Estates or DECEDENTs, 2. 
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ADMINISTRATOR’S DEED. See ADMINISTRATOR’S SALE. 






1. Construing Paschal’s Digest, art. 1237, and Revised Statutes, ‘arts, 2091 
and 2092, held, that though an administrator's deed, made under the circum- 
stances specified in those articles, passes to the purchaser all the title that 
the testator or intestate had in the property described by the deed, yet the 
recitals of the deed, which refer to the proceedings in administration author- 
izing its execution, are not prima facie evidence that those proceedings, 
which alone gave power to convey, occurred. Terrell v. Martin, 121, 

2. Such a deed is, under the statutes above referred to, only prima facie 
evidence of the act of sale; time, place, manner of selling, and notice of 
sale being included inthis. Jd. 


ADMINISTRATOR’S SALE. See Estates OF DECEDENTs, 12. 


1. An order of the probate court, in which administration was pending, 
was shown, directing the sale of land of a testator, and describing it by the 
name of the grantee of the certificate on which the patent issued, and the 
county in which it was situate. The order of sale recited an application to 
sell, and directed the sale to be made in accordance ‘ with the will” of the 
deceased testator. Held: 

(1) It must be presumed, in a collateral proceeding, that the application 
for the sale was made in accordance with the statute, or that the will of the 
testator contained such provisions as made it necessary or proper to sell 
without such application to sell as is required by the statute for the sale of 
land, to pay debts, without regard to the directions of a will. 

(2) In such a case, no presumption can be indulged, in a collateral pro- 
ceeding, against the validity of the probate order directing the sale. Fol- 
lowing Alexander v. Maverick, 18 Tex., 179; Guilford v. Love, 49 Tex., 715, 

(3) Such a sale, duly reported to the probate court, and confirmed, with 
directions to the administrator to make title, vests in the purchaser, under 
deed made in pursuance thereof, title to the land sold, as against one who 
does not hold under a superior title. Tom v. Sayers, 339. 

2. Under the act of 1841 of the republic of Texas (Pasch. Dig., arts. 1398, 
1399), no administration could be granted on the estate of a volunteer soldier 
from any foreign country, who had fallen in any battle of the republic, or 
who had died within the limits of Texas, except to the next of kin to such 
soldier, or to some one authorized by the heirs or next of kin; and if admin- 
istration had been granted prior to the passage of that act. no administrator’s 
sale could be made of the lands of the estate without the consent of such 
heirs. Chinn v. Taylor, 385. 

3. Purchasers of land held under a patent, which on its face recites that it 
was issued by virtue of a location and survey of a donation warrant, which 
was itself issued by the adjutaut-general of the republic in consideration of 
the party named having fallen with Fannin at Goliad, are affected with 
notice of the fact that jurisdiction could not attach in a probate court to 
order the sale of the certificate, after 1841, unless the heirs or next of kin to 
the deceased consented to the appointment of the administrator, who was 
a stranger not of the blood under whom the certificate was sold; or if the 
administration had been granted prior to the act of 1841, then not unless the 
heirs consented to such sale. Id. 


ADVERSE POSSESSION. See LIMITATIONS, 7, 9. 
ADVERSE TITLE. See IMPROVEMENTS, 5. 
ADVICE OF COUNSEL. See Maticiovus PRosEcuTION, 10. 


AFFIDAVIT. See EvIpENcE, 9. 
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AFFIDAVIT FOR ATTACHMENT. See ATTACHMENT, 5-7. 


AGENT. See ATTACHMENT, 5. LANDLORD AND TENANT, 3. PRINCIPAL AND 


AGENT. TELEGRAPH COMPANIES, 1. 


AGREEMENT OF PARTIES, See Practice 1n District Court, 6, 12, 13, 
ALIENS. 


1. By express provision of the constitution of the republic, aliens could 
take by inheritance from a citizen, and were given a reasonable time within 
which to become citizens or to dispose of their estates. The act of January 
28, 1840, re-enacted March 18, 1848, fixed nine years as a reasonable time, and 
provided that unless an alien should become a citizen or dispose of the 
estate within that period, it should be declared forfeited and should escheat 
to the state. Wiederanders v. The State, 133. 

2. An estate in fee vests in the alien immediately on the death of the 
ancestor, subject to be defeated by his failure to become a citizen or to dis- 
pose of the estate within the period prescribed by the statute. This is not 
a limitation, but a condition subsequent, and on a failure to comply with it 
the resumption of the estate must be by entry under judicial process. Jd, 


ALTERNATIVE RELIEF. See PLEADING, 1, 


AMENDMENT. See Citation, 3. Limitations, 6. PLEADING, 1, 9,17. RE- 


MOVAL TO FEDERAL Courts, 3. WILLS, 7. 

1, A suit was brought to recover the value of machinery alleged to have 
been wrongfully converted by defendant. Afterwards by amendment the 
plaintiff charged that the defendant wrongfully procured an attachment to 
issue and to be levied on the machinery, and had it sold for a nominal price 
to satisfy a debt due from plaintiff to defendant, whereby he was damaged 
by having the property thus sold sacrificed. Held, that the amendment pre- 
sented a new cause of action, and plaintiff was chargeable with all costs in- 
curred up to the filing of the amendment. The right to amend, changing 
the character of the action, existed. Woods v. Huffman, 98. 

2. An amended petition which sets up a right in the plaintiff to land, which 
had been before asserted in the original petition, and which specifically sets 
forth the facts which constitute the alleged unfounded claim of defendants 
to such land, does not set up a new cause of action; nor is a new cause of 
action set up by specifying more particularly the relief sought. Ross v. 
Kornrumpf, 390. 

3. When a new cause of action is set up by amended petition, its effect is 
to subject the plaintiff to all costs incurred up to the filing of the amend- 
ment, and to let in any defense which could have been pleaded had the suit 
been commenced at the date of the filing of the amendment. Id, 

4. An amendment which differs from the original petition only in stating 
more fully the result of injuries caused by defendant, does not set up such a 
new cause of action as would let the statute of limitations run between the 
filing of the two petitions. J. & G. N. R’y Co. v. Irvine, 529, 


ANIMALS. See NEGLIGENCE, 5-10, 13-17. 


APPEAL. See PRACTICE IN SUPREME CoURT. WILLS, 7. 








1. An interested party, against whom no judgment is rendered, who after 
judgment appears and appeals in his own right from a judgment refusing 
his motion tor new trial, does not by such appeal affect the right of the suc- 
cessful party to enforce the collection of his judgment against property 
ordered to be sold to satisfy the judgment rendered against a third party in 
the cause who did not appeal. Streeper v. Ferris, 12. 
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APPEAL — continued. 

2. A judgment was rendered against two defendants in the court below: 
one appealed, and the judgment was reversed and the cause remanded, The 
plaintiff below then filed an amended petition setting up the original judg. 
ment against the defendant who had not appealed, and asking for judgment 
against the one who had appealed. While the former was thus retained ag 
a defendant, the judgment made no disposition of the case as to him, Held, 
that the reversal affected both defendants, and that, as the second judgment 
did not dispose of the case as to the defendant who did not appeal, there wag 
no final judgment on which process could issue or an appeal be prosecuted, 
Bradford v. Taylor, 169, 

3. Judgment was entered in a justice’s court against the claimant of cer- 
tain property which had been levied on under execution, for the value of the 
property, assessed at $70, $7 damages, with interest and costs of suit. An 
appeal was taken to the district court, one of the grounds for appeal being 
that the value of the property had been assessed too high. In the district 
court, judgment was given against the claimant for only $65.25, as the value 
of the property, but the interest had accumulated to such an extent that the 
entire amount of the judgment exceeded that given in the justice’s court, 
Held, that a literal construction of article 1432, Revised Statutes, would charge 
the claimant with the costs of the district court, but the reason and spirit of 
the law must prevail, and the claimant should not have been taxed with the 
costs of a proceeding through which he righted a wrong and prevented injus- 
tice from being done him. Bailey v. James, 546. 

4. A party perfected an appeal and gave a cost bond merely; he after- 
wards prosecuted a’ writ of error under a supersedeas writ of error bond, 
returnable to the same term of the supreme court as the appeal. A motion 
was made by the successful party below to compel the clerk in the lower 
court to issue execution, etc. Held: 

(1) That under our statute a party is allowed to take either an appeal ora 
writ of error, and -if at the term of the court at which the judgment is 
given he elects to prosecute an appeal and fails to perfect it, he may within 
the period of statutory limitation prosecute a writ of error. If his appeal 
is dismissed by the supreme court, or otherwise disposed of without a de- 
termination of the case, he may ordinarily prosecute his writ of error 
within the proper time. 

(2) That article 1400, Revised Statutes, provides for an appeal or writ of 
error on giving cost bond, which does not suspend execution in the lower 
court; article 1404, Revised Statutes, provides for appeal or writ of error 
with supersedeas bond, which article 1406 provides shallsuspend proceedings 
below; the statute does not prescribe that the adoption of one of these 
modes shall exclude the other. 

(3) That a party cannot use both methods for mere delay (following Perez 
v. Garza, 52 Tex., 571, and Thomas v. Thomas, 57 Tex., 516); but both appeal 
and writ of error may be prosecuted by a party acting in good faith and in 
subservience to the intent of the various statutes. 

(4) That the constitution guaranties the right of appeal, and it is a matter 
of right. (Following Republic v. Smith, Dallam, 407.) The intent of the law 
is to afford every facility for appeal that is consistent with the rights of the 
opposite party. (Shelton v. Wade, 4 Tex., 148.) 

(5) That it is not in derogation of this intent to allow a supersedeas writ 
of error to be prosecuted by a party who has appealed, provided it does not 
delay the opposite party. 

(6) That all the plaintiffs and intervenors in the original suit should have 
been made parties to the motion against the clerk and to the appeal. Epp- 
stein v. Holmes, 560. 
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APPEAL — continued, 

5. Plaintiff recovered in a justice’s court and defendant appealed to the 
district court. After the cause had been docketed in the district court the 
papers were lost, and the plaintiff asked leave of the district court to sub- 
stitute, which was granted. At the next term, plaintiff, having declined 
to substitute, asked that the appeal be dismissed. The court ordered the ap- 
peal dismissed from the docket without prejudice to the judgment ren- 
dered in the justice’s court. Held: 

(1) That unless a case taken from a justice to a district court is dismissed 
for some illegality, or insufficiency in the manner of bringing it up, it stands 
for trial de novo in the court (R. S., arts. 311, 312, 317, 1294), and is conducted 
as if originally brought in the district court. 

(2) That the justice’s judgment is vacated and the plaintiff must prove his 
case anew; he may be dismissed for any cause that would have operated a 
dismissal had the case been continued in the district court. If the plaintiff 
is dismissed he is as effectually out of court as if his suit had never been 
commenced, No order could be made in the district court reviving the va- 
cated judgment of the justice’s court. 

(83) That the destruction of papers does not of itself take a cause out of 
court, but an order to that effect must be entered up. It was primarily the 
duty of the plaintiff to make the substitution, as it was to his interest that 
the cause should proceed. Bender v. Lockett, 566. 


APPEAL BOND. 

1. The court of appeals dismissed an appeal because the bond misde- 
scribed the judgment, and adjudged the costs against the appellant in that 
appeal and the sureties on his supersedeas appeal bond. Appellee (in that 
appeal), in the county court, then filed a motion to render judgment against 
the sureties for the amount of the judgment appealed from. Held, that the 
county court could make no additional orders in the case other than to en- 
force whatever the mandate of the higher court directed. In cases where, 
upon the face of the record, a judgment may be rendered against the sureties 
upon the appeal or writ of error bond, such judgment must be rendered by 
the appellate court, and not by the court a quo. Burck v. Burroughs, 445. 


APPEAL FROM JUSTICE’S COURT. See APPEAL, 3, 5. 
APPOINTMENT OF EXPERTS. See Experts, 1. 


ARGUMENT OF COUNSEL. 

1. See statement of case for language indulged in by counsel on the trial 
of a cause, which, while inexcusable, was not, in view of the character of 
the case, deemed sufficient to require a reversal of the judgment. Delk v. 
Punchard, 360. 

2. See this case for remarks of counsel on the argument of a cause held 
not to be so violative of rule 39 for the government of district courts as to 
require the reversal of the cause, and yet of a character improper to be used 
before a jury, especially in closing the case. H. & T. C. R’y Co. v. Larkin, 
454. 

3. Improper language of counsel should be presented in the motion for a 
new trial, in order to allow the court before which the matter transpired an 
opportunity of passing upon the question. The use of improper language 
in argument by counsel furnishes ground for reversing a judgment only in 
cases in which the preponderance of evidence seems against the verdict, or 
the verdict is excessive, and there is reason to believe that the verdict may 
have been affected by the conduct of counsel. Litigants are not to be pun- 
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ARGUMENT OF COUNSEL — continued. 


ished by reversals for improprieties of their counsel, unless there is reason | 
to believe that such conduct affected the merits of the case. I. & G.N,. Ry 
Co. v. Irvine, 529. 

4, When, after the plaintiff's counsel has addressed the jury, the defend. 
ant’s counsel declines to make an argument, this court will not revise the 
discretion of the district judge in permitting a second argument to be made 
by plaintiff's attorney, when no injury is shown to have resulted. 7, @ 
P. R’y Co. v. Scott, 549. 

5. When language not proper in argument is used, there must be reason 
to believe that it probably influenced the verdict in order to authorize a re. 
versal. H. & T. C. R’y Co. v. O'Hare, 600. 


ASSESSMENT FOR TAXES. See Tax SALg, 3-6, 10. 
ASSETS. See ComMMUNITY PROPERTY, 6. 
ASSIGNMENT FOR BENEFIT OF CREDITORS. 


1. As the statute allows creditors six months within which to consent 
to an assignment, it must have contemplated that this length of time 
would not be an unreasonable one within which to sell the property of the 
estate; and a provision in an assignment, authorizing a sale within a 
shorter period than six months, cannot be said to cause unreasonable delay, 
Even if the assignor had provided, in an assignment otherwise valid, for an 
unreasonable delay in winding up his estate, the law would merely have 
disregarded his wishes in that respect and had the estate settled within the 
time prescribed by statute. Wert v. Schneider, 327. 

2. An assignment of property was made for the benefit of creditors and 
the property put in the hands of the assignee. One of the creditors sued 
outa writ of attachment a few minutes before the deed of assignment was 
registered, but it was not executed until a few minutes after such registry, 
The only evidence offered to prove fraud was the mere fact of the assign- 
ment having been made, and some testimony tending to show that the debtor 
was influenced to make the assignment by the expectation that the attach- 
ment was about to be sued out. Held: 

(1) That the assignment law does not recognize or regard the intent of a 
debtor who makes an assignment. If the assignment, honestly made, is 
sufficient to convey the property to the assignee, and does convey it, a 
creditor cannot attach the property thus conveyed. An assignment is to be 
regarded in law as conclusively not intended to defraud creditors in the 
sense of the attachment law, as applied between creditors of a common 
debtor, where the debtor transfers his property for their benefit. 

(2) Evidence as to the manner of managing the assigned property while 
it was in the hands of the assignee, as tending to show a fraudulent inten- 
tion on the part of the debtor, was irrelevant. 

(8) The statute provides that the assignee shall forthwith, after the execu- 
tion and delivery of the deed of assignment, cause the same to be recorded, 
and that he shall execute the required bond, but it does not make the valid- 
ity of the assignment, and its completeness to pass the title to the property, 
depend upon the act of registering the deed. This statute was intended for 
the benefit of creditors as a class, and must be construed so as to give them 
the intended benefits; the law is not to be construed so as to put it in the 
power of a single creditor to defeat its designs by issuing an attachment 
before a bona fide assignee can reach the clerk’s office and file the deed of 
assignment. 

(4) The object of requiring promptness in recording the instrument is to 
give notice of its contents to all whom it may concern; but as between those 
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ASSIGNMENT FOR BENEFIT OF CREDITORS — continued. 

who are creditors at the time when the deed of assignment was made and 
the trust accepted and acted upon, the recording cannot be taken as a test 
of the efficiency of the deed. Recording the deed on the day the assignee 
received it is certainly a compliance with the most technical construction 
of the requirements of the law. 

(5) The question of fraudulent intent as applied to assignments is fully 
set forth in Blum v. Welborne, 58 Tex., 157, and Keating v. Vaughn, 61 Tex., 
§21. Piggott v. Schram, 447. 


ASSIGNMENT OF ERRORS. See PRACTICE IN SUPREME CouRT, 17, 21, 22. 
ASSISTING WITNESSES. See LAND TITLEs, 8. 


ATTACHMENT. See INJuNcTIONS, 3. MALICIOUS PROSECUTION, 5,6. REPLEVY 
BonD, 1. VENUE, 1. 

1. A subsequent attaching creditor may intervene in order to have the 
judgmentof a previous attaching creditor set aside on the ground of fraud, 
and this without being required to execute bond,— though a failure on the 
part of the intervenor to allege the insolvency of the debtor would be fatal to 
his petition. Grabenheimer v. Rindskoff, 49. 

2. An attachment is wrongfully sued out when the facts on which it 
is based do not exist, and the defendant in attachment can recover whatever 
actual damages he sustains by the seizure of his property under the writ 
thus wrongfully obtained. Woods v. Huffman, 98. 

3. In a suit to recover damages caused by the sacrifice of property by 
sale under an attachment wrongfully sued out, the fact that other ground 
for attachment than that mentioned in the writ existed, while it might per 
haps be pleaded and shown in mitigation of damages, would not constitute 
a defense to the action. Jd. . 

4. The irregularity of the proceedings under which property is thus 
wrongfully seized and sacrificed can constitute no defense in an action for 
damages. Id. 

5. Where an affidavit for an attachment is made by an agent it is not 
necessary that he should swear that he is the agent, but it is sufficient if 
he is described as such in the affidavit. Following Wetherwax v. Paine, 2 
Mich., 557; Mantel v. Peet, Sims & Co., 18 Ark., 244; Murray v. Cone, 8 
Port. (Ala.), 252. Whether such a question can be raised on a motion to 
quash, mene aie on what appears in the affidavit, admits of question. 
Evans v. Lawson, 199. 

6. Where the amount of indebtedness sworn to in the affidavit for an 
attachment was merely the principal sued for, and did not include the inter- 
est and attorney's fee claimed in the petition, held, that the attachment 
should issue for the amount sworn to; that the petition was not sworn to, 
and there was no uncertainty as to the amount sought to be secured by the 
attachment; the affidavit was sufficient. Following Stewart v. Heidenhei- 
mer, 55 Tex., 648; Henrie v. Sweasey, 5 Blackf., 275; Lathrop v. Snyder, 16 
Wis., 293. Id. 

7. In case defendant claims an offset, and plaintiff sues out an attachment 
for a sum certain, without deducting the offset, the attachment will still 
hold good, for the offsets would only appear upon the trial. Following 
Collier v. Lyons, 18 Ga., 648. As to what would be the effect of the affida- 
vit’s claiming a larger indebtedness than is claimed in the petition is not 
considered, Id. 

8. When a claimant’s bond has been filed in accordance with the statute 
to try the right of property which has been seized under attachment, such 











ATTACHMENT — continued. 








property is no longer in custodia legis after its surrender and delivery into 
the possession of the claimant, but is subject to seizure and sale under 
other attachments against the real owner. The bond executed to release jt 
from the first attachment furnishes the security to which the first attach- 
ing creditor must look, and after the execution of such bond the lien of his 
attachment is gone. Frieberg v. Elliott, 367. 

9. Even if the lien of the first attachment continued, it would not pre- 
clude the seizure and sale of the property under an attachment for another 
debt, subject to such lien. Jd. 

10. In a suit on a sworn account for the sum of $3,038.30, with interest on 
$3,015.56, the petition alleged that defendant refused to pay plaintiffs’ debt, 
to their damage $3,450, and prayed for a writ of attachment against defend- 
ant’s property, sufficient to satisfy their debt, interest and cost of suit, which 
they averred would amount to $3,500, The affidavit for attachment alleged 
that the facts set forth in the petition were true, and that the defendant was 
justly indebted to plaintiffs in the sum of $3,038.30, with interest on $3,015.56, 
Held, that there was no uncertainty or contradiction as to the amount of 
indebtedness claimed ; the allegation of damages was not to be construed as 
an averment of the amount of the indebtedness, especially where the debt 
was expressly stated and itemized. The attachment did not purport to be 
sued out for plaintiffs’ damages, but merely for the debt. Piggott v. Schram, 
447. 

11. A construction of articles 160 and 180 of [the Revised Statutes shows 
clearly that the same rule applicable to mortgages and other like liens applies 
to the foreclosure of attachment liens, and that the right to decree a fore- 
closure and sale of the property attached for the interest and costs accruing 
up to the date of the judgment is clear and unquestionable. Id. 

12. An assignment of property was made for the benefit of creditors and 
the property put in the hands of the assignee. One of the creditors sued 
out a writ of attachment a few minutes before the deed of assignment was 
registered, but it was not executed until a few minutes after such registry. 
The only evidence offered to prove fraud was the mere fact of the assign- 
ment having been made, and some testimony tending to show that the 
debtor was influenced to make the assignment by the expectation that the 
attachment was about to be sued out. Held: 

(1) That the assignment law does not recognize or regard the intent of a 
debtor who makes an assignment. If the assignment, honestly made, is 
sufficient to convey the property to the assignee, and does convey it, a cred- 
itor cannot attach the property thus conveyed. An assignment is to be 
regarded in law as conclusively not intended to defraud creditors in the 
sense of the attachment law, as applied between creditors of a common 
debtor, where the debtor transfers his property fer their benefit. 

(2) Evidence as to the manner of managing the assigned property while 
it was in the hands of the assignee, as tending to show a fraudulent inten- 
tion on the part of the debtor, was irrelevant. 

(3) The statute provides that the assignee shall forthwith, after the execu- 
tion and delivery of the deed of assignment, cause the same to be recorded, 
and that he shall execute the required bond, but it does not make the valid- 
ity of the assignment, and its completeness to pass the title to the property, 
depend upon the act of registering thedeed, This statute was intended for 
the benefit of creditors as a class, and must be construed so as to give them 
the intended benefits; the law is not to be construed so as to put it in the 
power of a single creditor to defeat its designs by issuing an attachment 














ATTACHMENT — continued. 
before a bona fide assignee can reach the clerk’s office and file the deed of 
assignment. 

(4) The object of requiring promptness in recording the instrument is to 
give notice of its contents to all whom it may concern; but as between those 
who are creditors at the time when the deed of assignment was made and 
the trust accepted and acted upon, the recording cannot be taken as a test 
of the efficiency of the deed. Recording the deed on the day the assignee 
received it is certainly a compliance with the most technical construction of 
the requirements of the law. 

(5) The question of fraudulent intent as applied to assignments is fully 

: set forth in Blum v, Welborne, 58 Tex., 157, and Keating v. Vaughn, 61 Tex., 

§21. Id. 

13. A note provided that ten per cent. attorneys’ fees were to be paid if the 
note was collected by law. An attachment was sued out before the note was 
due, and the goods were replevied by defendant; the note was not paid at 
maturity. Held: 

(1) That since the petition claimed the attorneys’ fees, and the answer ad- 
mitted all indebtedness claimed in the petition, judgment was rightfully 
given for the attorneys’ fees against defendant, and the note not being paid 
at maturity, authorized plaintiff to proceed to judgment. 

(2) That $500 damages recovered by the defendant in reconvention was 
rightfully applied to the payment of interest and attorneys’ fees before de- 
ducting any portion of it from the principal debt. Stansell v. Cleveland, 
660. 


ATTORNEY-GENERAL. 
1. Purchase of school lands by deputy surveyor, Authority of attorney- 
general to institute suit to cancel claim of title. (See PUBLIC LANDs, 1.) 
State v. Thompson, 690. 


ATTORNEYS. 

1. An attorney who represents aclient in obtaining a judgment for money 
has, as such, no authority to bind his principal by agreeing to take anything 
else in payment. When such attorney accepted claims upon others in dis- 
charge of the debt, and informed his client that they were taken as col- 
laterals, the only obligation imposed on the client was to use due diligence 
in their collection and application to the discharge of the judgment. Ander- 
son v. Boyd, 108, 

2. Purchase by attorney of judgment creditor at execution sale; inad- 
equacy of price; sale set aside. (See ExecuTION SALE, 4.) McLaury v. 
Miller, 381. 

ATTORNEYS’ FEES. See ATTACHMENT, 13. JUDGMENTS, 1. 

1. When judgment is rendered against one, cited by publication, in a 
suit by a building-material-man to enforce his lien, the fee allowed the 
attorney appointed to defend the absent defendant may be taxed in the bill 
of costs, and satisfied out of the proceeds of the sale of the property on 
which the lien is enforced. Read v. Gillespie, 42. 


BALLOTS. See ELEctTions, 5. 


BILL OF EXCEPTIONS. See Practice In District Court, 17. 
1. The action of the court below in excluding the testimony of a witness 
cannot be reviewed if the bill of exceptions fails to show what his testimony 
would have been. Milliken v. Smoot, 171. 
2. The rule again announced, that objections to evidence found in a state- 
ment of facts, made up and signed after the close of the term, even if good, 
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BILL OF EXCEPTIONS — continued. 
in form and substance, as a bill of exceptions, will not be considered on 
appeal. The evidence offered will be considered as if offered without ob- 
jection. Tom v. Sayers, 339. 

3. When from a bill of exceptions it is apparent that the trial judge would 
have refused a charge on a matter, the failure to incorporate which in the 
main charge was assigned as error, the error will be considered on appeal, 
though no charge was asked by the party complaining. J. & G. N. R’y Co. 
v. Underwood, 463. 


BILLS AND NOTES. See INTEREST, 2. JUDGMENTS, 1. LIMITATIONS, 1. 
BONA FIDE PURCHASER. See INNOCENT PURCHASER. 


BONDS. See CERTIORARI, 1. REMOVAL TO FEDERAL Courts, 1-3. REPLEVY 
Bonp. 


BOUNDARIES. See Greek County, 1. 

1, What matters may be considered in determining the boundary of land 
is a question of law to be decided by the court, and not to be sworn to asa 
fact by a witness. Robinson v. Douthit, 101. 

2. In trespass to try title to a tract of land which constitutes a portion of 
a larger survey, a deed which begins the description of the land conveyed 
at a point on the north line of the survey, when by reference to the other 
calls it was manifest that the south line was intended, was properly admit- 
ted in evidence — it further appearing that to begin on the north line would 
place the land sued for entirely beyond the limits of the larger tract of which 
it was alleged to constitute a part, and that no special exception to the pe- 
tition, which followed the deed in its misdescription of the land, was taken. 
Huff v. Webb, 284. 

8. The description of land sued for as contained inthe pleadings, which 
fails to give the course of one of the lines of the survey, is not fatally de- 
fective, when, from the course and distance of the lines described, its course 
is rendered certain. Jd. 

4. When a misdescription of surveys occurs in the title papers through 
which a party in trespass to try title deraigns his title, the mistake should 
be alleged in the pleading. But when this is not done, and the other calls 
in the deed correct the mistake with reasonable certainty, the objection, 
unless raised by special exception, will not be heard for the first time when 
the deed is offered in evidence. Id. 

5. If the footsteps of the surveyor who made a survey, the true local- 
ity of which is in issue, can be traced by the objects called for by him in his 
description, it is not important to determine which corner was first estab- 
lished by him on the ground. Ayers v. Harris, 296. 

6. In seeking to ascertain the true locality of a survey which was actu- 
ally made, controlling importance cannot be given to the corner first de- 
scribed as the beginning corner in the grant, especially in a case where the 
surveyor had testified that he really began the survey at a different corner, 
and ran the lines on the ground, reversing the courses described in the grant. 
In such a case it is not error to instruct the jury that if, by reversing the 
calls and tracing the lines in a different direction from that called for in the 
field-notes, they can more nearly harmonize all the calls of the grant, it is 
their duty to doso. This case distinguished from Phillips v. Ayres, 45 Tex.., 
601i. Id. 

7. When the court has carefully instructed a jury as to the comparative 
dignity and force of calls in the grant describing a survey, the locality of 

which is in dispute, it is not error to instryct them that, if they cannot 
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BOUNDARIES — continued. 








identify any designated corner from the evidence, it is their province to fix 
the lines of the survey (in subordination to the general rules which the court 
has described) in such a way as will most nearly harmonize the calls with 
known corners and marked lines identified, before them by evidence. Id. 

8. When the river front of a survey was ascertained, and its upper and 
lower corners identified, see statement and opinion for facts which rendered 
it improper for the judge to charge the jury that, if they could not fix the 
locality of the back line with reasonable certainty, they should locate it so 
as that the survey would embrace the number of acres called for in the 
grant. Id. 

9. When two corners of a survey are found and identified, being the 
upper and lower corners of the survey bordering on a stream, it is error 
to charge the jury that they may locate the back line with reference to 
the area of land which the grant, if properly located, should contain, in 
disregard of the distances called for in describing the side lines, in the 
event they could not fix the disputed portions of the lines with reasonable 
certainty. Id. 

10. A grant was located on a river, the upper and lower corners of 
which on the river were identified. The back or north line of the sur- 
vey could not be identified by finding either the northwest corner, which 
was the second corner called for in the grant, or by certainly identify- 
ing the northeast corner by the objects called for; but a marked line was 
found on the proper course of the east line, prolonged beyond the dis- 
puted northeast corner, The first line called for in the grant was the west 
line running back from an established corner on the river. Held, that the 
jury should have been instructed that if they could not fix the northeast 
corner, nor the north or back line, by any marks or monuments, then they 
should fix it by courses and distances of the first and second lines of the sur- 
vey, except that the second or back line should be extended so as to meet 
the recognized east line as extended beyond the disputed northeast corner. 
Such a charge harmonizes with the rule that course controls distance, and 
that course and distance control quantity. Following Ayers v. Watson 
(Federal Reporter, March 3, 1885). Jd. 

11. In a case involving the true location of the disputed lines of a survey, 
the effort should be to ascertain as near as practicable from the evidence 
what was done on the ground by the surveyor who made the survey, and 
in doing this it is not important to determine which line was first run or 
which corner first established. Ayers v. Lancaster, 305. 

12. In such a case a charge which declared to the jury that it was a matter 
of no consequence who made the survey, in a case where the surveyor was 
himself a witness, was error, inasmuch as it might tend to affect the credit 
to be given to his evidence. R. S., art. 1317. Id. 

13. In a case involving the boundary of a survey, the court having 
charged the jury to follow the footsteps of the surveyor where they could 
be found with reasonable certainty, and only to regard course and distance 
called for in the survey, so far as the same would not be in conflict with 
actual traces and measurements made upon the ground, it was not error to 
further instruct them that ‘it isas lawful and persuasive to reverse courses 
as to follow them in the order given in the title.” Following Phillips v 
Ayres, 45 Tex., 607; Pearson v. Baker, 4 Dana, 321, and 4 Monroe, 32. Jd, 

14. When all the lines of a, survey were actually run and measured on 
the ground, then in ascertaining its boundaries the calls may be reversed, 
otherwise they should not be. /d. 
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15. The evidence showed that the western and northern lines of a survey 
were actually run and measured on the ground in making the original sur- 
vey, and the southeast corner was identified. Held, that it would not be 
proper to ascertain the true location of the northeast corner by reversing 
the calls and measuring distance on the east line from the southeast corner, 
if the east line was not actually run and measured. Id. 

16. Whether any or all the lines of a survey were actually run upon the 
ground in making the original survey is a question of fact which should be 
submitted to the jury. Id. 

17. When the true locality of the north or back line of a survey fronting 
on a river was the matter to be ascertained, it was not shown that the east 
line had been originally run by the surveyor. The southwest and south- 
east corners on the river were clearly established. In the field-notes of the 
survey there were several calls for natural objects besides those at the river 
corners, Held, that it was error to instruct the jury that the true north- 
east corner (at which the trees called for to identify it could not be found) 
should be established by measuring (reversing the course) on the east line 
the distance called for in the field-notes, from where that line crossed a 
stream, to the northeast corner. Especially was this error when it in- 
volved a disregard of a marked east line extending beyond the corner, as 
it would have been thus established by charge of the court and of other 
measurements and marked lines. Id. 

18. See opinion for facts deemed sufficient to fix the locality of a survey, 
which called to begin at a survey as ‘‘Survey No. 2,” where there were two 
surveys No, 2 in the same county. Delk v. Punchard, 360. 


BREACH OF WARRANTY. See Sats, 2, 
BRIDGES. See Damages, 8. 

BURDEN OF PROOF. See NEGLIGENCE, 5, 8, 16, 17, 
CALLS. See BOUNDARIES. 

CANDIDATES FOR OFFICE. See LIBEL, 3. 


CARRIER. See DamaGes, 19-21. RAILROADS, 2. 

1. The statute provides that the transportation of goods by a common car- 
rier shall be considered as commenced from the time the bill of lading is 
signed, and the common law liability of such carriers shall attach from that 
time. Such a provision does not prevent a carrier from being liable before 
the bill of lading is signed ; the liability commences from the time the goods 
are delivered. EF. L. & R. R. Ry Co. v. Hall, 615. 

2. The liability of a railway company for goods destroyed while in its 
possession depends on whether or not it has accepted them, and not on 
whether all has been done that ought to precede acceptance. If a carrier 
takes control of goods and puts its agents to preparing them for shipment, it 
has accepted them. Id. 

3. When a consignor delivers goods to a carrier to be delivered to a con- 
signee, prima facie the consignee! is the owner; but when the consignor 
merely contracts with the carrier for the conveyanee of the goods to a cer- 
tain point, and the consignor is shown to be the owner before shipment, 
there is nothing to show a change of ownership. Id. 


CASES APPROVED, See Limitations, 10. MUNICIPAL CORPORATIONS, 3. 
NEGLIGENCE, 10, PRACTICE iN DISTRICT COURT, 2. 
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CASES CITED. See ATTACHMENT, 12. DeEpositions,6. HomeEsTreaD, 16, 18, 
19. HUSBAND AND WIFE, 3. IMPROVEMENTS, 4, 5, 7. LimiTaTIONS, 9, 18, 
MorTGAGES, 3, 4. MUNICIPAL CORPORATIONS, 8. NEGLIGENCE, 24. OccU- 
PATION TAX, 1. PAartTiEs, 5. PLEAbING, 2. PRACTICE IN DistRICT CouRT, 6. 
PRINCIPAL AND SuReEtTy, 1. Tax DEED, 1. Tax SALE, 7. VENDOR'S 
LIEN, 2. 


CASES DISAPPROVED. See MALicious PROSECUTION, 4. 


CASES DISTINGUISHED. See Bounpartss, 6. LAND CERTIFICATE, 1. Ma- 
LICIOUS PROSECUTION, 3. 


CASES FOLLOWED. See ACKNOWLEDGMENT, 2. ADMINISTRATOR'S SALE, 1, 
APPEAL, 4. ATTACHMENT, 5-7. BOUNDARIES, 10,13. CoNnTRACTs, 4. DAM- 
AGES, 1, 19. EVIDENCE, 324. EXECUTION, 1. EXECUTION SALE, 1. EXEMP- 
TIONS, 1. INJUNCTION, 1, 2. INNOCENT PURCHASER, 2, 4. INSURANCE, 3, 4 
LANDLORD AND TENANT, 3, 6. LIBEL, 1. MALICIOUS PROSECUTION, 1. NEG- 
LIGENCE, 10, 18, 20, 29. PATENTS FOR INVENTIONS, 5. PROBATE COURT, 2, 
TaXeEs, 1. VENDOR’s LIEN, 2. WILLS, 7, 12. 


CASES LIMITED. See Practicg In District Court, 2, 
CASES OVERRULED. See Limitations, 10. 
CASES QUESTIONED. See Tax SALg, 8. 


CASES REVIEWED. See Divorces, 2. Limitations, 10. MuNIcIPAL CORPO- 
RATIONS, 8. REMOVAL TO FEDERAL CouURTs, 8, 9, 


CATTLE. See NEGLIGENCE, 5-10, 13-17. 


CAUSE OF ACTION. See Damaaes, 1, 2, 23. LANDLORD AND TENANT, 5, 6. 
MALICIOUS PROSECUTION, 5. SALE, 2, 

1. The institution of a civil action by one in his own right for the purpose 
of enforcing a claim, whether that claim be real or unfounded, affords no 
cause of action against the party suing, unless by the abuse of process the 
person or property of the defendant be seized or in some manner injuriously 
affected. Following Smith v. Adams, 27 Tex., 31, and Haldeman v. Cham- 
bers, 19 Tex., 53. Johnson v. King, 226. 

2. To create a cause of action, there must not only be a loss to the 
plaintiff, but a loss resulting from the violation of some legal right. Id. 

CER™IFIED COPY. See EVIDENCE, 9, 17. 
CERTIORARI, 

1. Our statutes positively require that an applicant for a certiorari from 
the district to the county court shall give a bond for the costs of the pro- 
ceeding, or for the perfornrance of the judgment of the district court in 
case it should be against him; without one of these bonds the appellate 
jurisdiction of the district court does not attach. R. 8., 290, 291, 292, Bu- 
chanan v. Bigler, 589. 

CHAIN OF TITLE. See WILLs, 5. 


CHARGE. See BOUNDARIES, 7, 8, 9, 12, 13, 17. Damages, 3. NEGLIGENCE, 36, 
PRACTICE IN SUPREME COURT, 22, 23. 
1, It is not error to refuse special charges which are embodied in the gen- 
eral charge. 7. & P. R’y Co. v. Medaris, 92. 

2. When the statement of the cause of action and of the nature of the 
defense, made by the court below, was not full, and appellant did not ask 
for a charge giving a fuller statement, he cannot complain for the first 
time after appeal. San Antonio Street R'y Co. v. Helm, 147, 
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CHARGE — continued. 

8. While the giving of undue prominence in a charge to some special 
feature of the case may sometimes be so calculated to influence a verdict as 
to afford cause for reversal, the mere repetition in a charge, in a suit for 
damages for personal injuries, of the abstract principle that the jury might 
consider the physical and mental suffering the plaintiff had endured, in esti- 
mating damages, cannot be regarded as calculated to affect a jury of ordi- 
nary intelligence and will afford no ground for reversal. H. & T. C. Ry Co. 
v. Larkin, 454. 

4. When from a bill of exceptions it is apparent that the trial judge would 
have refused a charge on a matter, the failure to incorporate which in the 
main charge was assigned as error, the error will be considered on appeal, 
though no charge was asked by the party complaining. J. & G. N. R’y Co. 
v. Underwood, 463. 

5. The charge of the court should always be so framed as to present to 
the jury the issues made by the pleadings, if there be evidence under them, 
unless an issue be abandoned, concerning which abandonment the jury 
should be instructed. Id. 

6. When a petition claims exemplary damages for an alleged wrong, 
and a question exists as to whether the evidence shows such facts as will 
sustain the claim, a charge should be given on that subject unless, in conse- 
quence of an oral statement made in court, the court by a charge withdraws 
the consideratien of such claim for exemplary damages from the jury. Id. 

7. To withdraw such a claim from the consideration of the jury sim- 
ply by a verbal declaration by counsel of its abandonment, made after 
the evidence is closed, and during argument, is not sufficient. It should be 

withdrawn from the consideration of the jury in the charge of the court, 
distinctly calling their attention to the fact that it is abandoned, and charg- 
ing them as to the remaining issues. Id. 

8. In asuit against a railway company for damages resulting from per- 
sonal injury to a passenger, the court charged the jury: ‘It is the duty of 
the defendant to exercise proper care to transport its passengers safely, and 
the want of such care is deemed in law negligence, for which the defendant 
is liable.” Held, error, because susceptible of the construction that the 
failure to exercise a degree of care which will actually result in the safe 
carriage of passengers is negligence, for which the carrier would be liable, 
Id, 


{ 
| 9. See statement of case for a charge of the court which omits the use of 
; 
: 
, 
: 








technical language in defining the circumstances under which the negligence 
of the deceased would have prevented a recovery if it was the proximate 
cause of the injury inflicted. J. & G. N, R’y Co. v. Ormond, 485. 

10. The charge of the court should avoid. the statement of unnecessary 

matter which must tend to confuse a jury, and which on appeal must need- 
lessly enlarge the record. 7. & P. Ry Co. v. Scott, 549. 
: : 11. In a suit against a railway company for damages for personal injuries 
inflicted on a deceased husband, who, it was alleged, was a passenger on 
defendant's train when his injuries were received through its alleged negli- 
; gence, there was conflicting testimony as to whether the deceased was a 
' passenger or not. Held: . 

(1) That, from the character of the case,—the injury complained of having 
been caused by the negligence of a servant of the company,—it was the 
duty of the court to give in charge to the jury the law by which, under the 
evidence, it could be determined what relation the deceased bore to the com- 
ee pany when his injuries were received,— whether he was passenger or 
servant. 
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CHARGE — continued. 
(2) It was error to charge that the fact that the conductor of the train 
received and treated the deceased as a passenger made him such. Id. 
12, A defective charge cannot be considered on appeal unless the correct 
one was asked below by the complaining party. Queen Ins. Co. v. Jefferson 


Ice Co., 578. 


13. In a damage suit against a railroad company the court in its charge 
repeated several times that a great degree of care was required of the con- 
ductor of a train in expelling an insane woman fromacar. Held, that the 
repetition of the statement could do no harm unless it induced the jury to 
believe that the court thought there was evidence showing a want of the 


requisite care. 


The repetition was not of a character to thus mislead the 


jury, and occurred only when it was necessary to qualify the principles 
applicable to the different phases of the case. J. & G. N. R’y Co. v. Leak, 


654, 


14. Testimony showing the mental condition of the injured party and 
the rough manner in which she was treated is sufficient to authorize a charge 
instructing the jury to consider mental suffering in estimating damages. Id, 

15. See opinion for a charge held not to assume a fact as proved. Id. 


CHILDREN. 


1. The terms ‘‘ child,” ‘“‘ children” and ‘‘ descendants,” as used in statutes 
regulating descent, defined. Burgess v. Hargrove, 110. 


CIRCUMSTANTIAL EVIDENCE, See MALIcious PROSECUTION, 7, 12. 


CITATION. 


1. Service of citation upon the local agent representing an incorporated 
or joint stock company in the county where the suit is brought should be 
made by a delivery by the officer of a true copy of the citation to the local 
agent, and the return of service should state that service was effected in 


that manner. 


Continental Ins. Co. v. Milliken, 46. 


2. The return of an officer on a citation, which states that the writ was 
served, without disclosing the method in which it was served, does not state 
afact necessary to assure jurisdiction, but states a conclusion as to the 
legality of an executive act, of which the law does not make the officer the 
judge, and such return of service is insufficient. Jd. 

8. Where exceptions to the sufficiency of the service of citation on the 
defendant had been overruled, and exception taken, the act of the district 
court in permitting the return of service to be so amended as to show legal 
service cannot be considered on appeal, when such permission was given 
after the appeal was perfected. Id. 

4. If a citation sets forth plainly the nature of the complaint and the 
relief sought, the requirements of the statute are satisfied. Schramm v. 


Gentry, 143. 


5. If the return on a citation shows that the officer served two defend- 
ants by delivering to them in person a true copy of the writ, but does not 
show that he delivered a copy to each, as required by act (1219, R. S.), the 
return shows an imperfect service. Id. 


CITIES. See MUNICIPAL CORPORATIONS. STREETS, 


CIVIL LAW. 


1. The term ‘‘ children” included all descendants in a direct line. Burgess 
v. Hargrove, 110. 


CLAIMANT. See Execution, 1. 


CLAIMANT’S BOND. See ATTACHMENT, 8. 
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CLERKS OF COURTS. See ACKNOWLEDGMENT, 3. 


CLOUD ON TITLE. See JupG@MENT LIENs, 2, 3. Tax DEED, 2. 
1. To entitle one to recover who asks cloud to be removed from his title, 
he must show that he has the paramount legal title. Chinn v. Taylor, 385, 


CODICIL. See WILLS, 9-11. 


COLLATERAL PROCEEDINGS. See ADMINISTRATOR’S SALE, 1. ESTATES OF 
DECEDENTS, 12. EXECUTION SALE, 3. JUDGMENTS, 4, 7. JUDICIAL REc- 
ORDs, 1. 

COLLATERAL SECURITY. See ATTORNEYS, 1. 

1. Two parties were sued on a joint note for $328.95, bearing interest at 
two per cent. per month; they pleaded in reconvention that one of them 
had deposited with plaintiff $1,300 in scrip, as collateral security for the 
note sued on, and also for another note for $520 previously made and 
delivered to plaintiff by the defendant who deposited the scrip. That 
plaintiff had sold $1,000 of the scrip and applied the proceeds to the pay- 
ment of the larger note and a part payment of the smaller, but, contrary 
to the instructions of defendants, had held the remaining $300 in scrip until 
it had depreciated in value so as to be almost worthless. These allegations 
were substantially proved. The second note did not show upon its face 
that it was secured by the same collaterals as the first. Held: 

(1) The scrip remaining after the first note was satisfied should have been 
applied to the payment of the second. 

(2) Evidence was admissible to prove that the second note was secured by 
additional collaterals to those appearing upon its face. 

(3) Defendants should be credited with what the proceeds of the collaterals 
would have been, if plaintiff had not been negligent in disposing of them, 
Nat. Bank v. Bruhn, 571. 


COLONIZATION LAWS. See Lanp TITLEs, 2, 4. 

COLOR OF TITLE. See Limitattons, 18. 

COMMERCIAL TRAVELERS. See PRINCIPAL AND AGENT, 1, 
COMMON CARRIER. See CARRIER. 


COMMUNITY PROPERTY. See Descent AND DISTRIBUTION, 1, 5. HomMmeE- 
STEAD, 16. LAND CERTIFICATE, 2. PARTIES, 2, 3. SEPARATE PROPERTY, 3. 

1. A person can qualify as a survivor in community within the time that 
a valid administration might be opened upon the estate. If a survivor con- 
veys community land after qualifying as survivor in community, it does not 
affect the validity of the sale that the preliminaries regarding such sale 
were agreed to prior to his thus qualifying. Ford v. Cowan, 129. 

2. The sentence of a husband to the penitentiary, and his confinement 
there, is equivalent to an abandonment of the wife, and authorizes her to 
manage and dispose of the common property, at least so far as to secure a 
support for herself and children. Si/ator v. Neal, 222. 

3. The purchaser from a woman, to whom patent for the land sold issued 
after the death of her husband, takes title as against the heirs of the de- 
ceased husband, unaffected by his community interest, in the absence of 
notice of its existence. Wren v. Peel, 374. 

4. A wife died leaving community property, and her husband married 
again; at his death he left an insolvent and exempt estate, which, with the 
community estate of himself and his first wife, was put into the hands of 
an executor. The executor used part of this community estate to pay debts 
contracted by the deceased husband after the death of his first wife. Held: 

(1) That the misapplied money should be charged to the husband’s portion 
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COMMUNITY PROPERTY — continued. 








of the community estate. The executor held the joint property of two per- 
sons; if he paid out of the community property of the first marriage, sepa- 
rate debts of the husband, then, in dividing the remainder between the heirs 
of the husband and the heirs of the first wife, the share of the latter could 
not be decreased by such payments. It makes no difference that there 
would not be left in the husband’s estate sufficient to make an allowance in 
lieu of exempt property. That allowance must be raised from the éstate of 
the decedent. R.58., title XXXVII, ch. 18. 

(2) That though the executor paid debts over which the exemptions had 
priority, they were chargeable upon the same interest and estate from 
which the exemptions were to be taken; they could in no event become a 
charge upon the community estate of the first wife. 

(83) That recovery for the misappropriation must be had against the 
executor. Redding v. Boyd, 498. 

5. A husband died, August 16, 1876, leaving community property, including 
a homestead of the value of $2,500, and community debts amounting to 
$4,000; the wife married again, and not having qualified as survivor, sold the 
homestead and used the proceeds in paying the community debts. Held: 

(1) That the laws in force in 1876 recognized no right in a creditor to sub- 
ject the homestead of a deceased party to the payment of his debts, if a 
widow or minor child survived. Constitution and act of August 9, 1876, 
discussed. 

(2) The creditors could fix acharge on the homestead only when the widow 
and minor child ceased to use it as such and the right of all the heirs to 
have it partitioned among them accrued, 

(3) The widow, by the sale, renounced her right of occupancy, and the 
heir, being a non-resident minor with no guardian in this state, the property 
lost its homestead character. 

(4) On the death of the husband, the surviving wife is not personally liable 
for the community debts, but the community property is incumbered with 
an equitable charge for their payment. This equitable charge becomes a 
legal charge if the wife qualifies as survivor or if administration is had upon 
the estate. 

(5) Without making the equitable charge a legal one, the wife may dis- 
charge the equitable incumbrance upon the community estate by the con- 
veyance of an equitable title to it. Such an irregular but just disposition 
of the property, the proceeds being applied to the payment of community 
debts, would convey an equitable title superior to the legal title to the hus- 
band’s half. 

(6) Under the first and succeeding statutes the powers of the wife under 
them have been made to cease with her widowhood ; but while single, she has 
all the rights and powers of a feme sole, and can bind herself personally as 
well as the estate. On asecond marriage she ceases to be a free agent and 
is shorn of these rights, and she cannot convey the equitable any more than 
she could have conveyed the legal estate. This is the policy of the statutes, 

(7) By her second marriage the widow lost all control or right of disposi- 
tion. legal or equitable, over the half of the homestead owned by her hus- 
band’s heir. Davis v. McCartney, 584. 

6. Suit was brought in the probate court under art. 2176, R. S., by cred- 
itors of an estate which was in course of administration by the surviv- 
ing wife, under the provisions of the statute. The probate court adjudged 
that there were assets of the estate liable for the claims, and ordered 
citation to issue to the sureties on the survivor's bond, requiring them to 
appear at the next term and show cause why judgment should not be ren- 
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COMMUNITY PROPERTY — continued. 
dered against them for the sums due the creditors. On appeal the district 
court rendered judgment against the survivor and the sureties on her appeal 
bond for the debts, and directed execution to issue against her separate estate 
and against the community estate of herself and hersecond husband. Held; 

(1) That articles 2177, 2178 and 2179, Revised Statutes, manifest the inten- 
tion of the legislature to authorize an action against the qualified survivor 
and her sureties, on an approved claim, after twelve months from the filing 
of the inventory, etc., if a devastavit be shown, or the survivor still hag 
assets subject to the payment of debts. 

(2) The probate court is to decide in the first instance whether facts exist 
which authorize an action, and its decision may be reviewed by the district 
court without regard to the amount in controversy. 

(3) The decision of the probate court fixes the right of the creditor to sue, 
but does not determine any other right. The purpose of the statute was to 
prevent persons from unnecessarily involving estates in litigation, and to 
give a creditor a means, involving little expense, of determining whether a 
suit be necessary to protect his rights. 

(4) The probate court has the power to order the survivor to pay the claim 
when it exceeds $1,000, but in case the survivor declines to pay, the creditor 
can enforce payment only by an action in the district court. 

(5) If the probate court establishes the creditor’s right to sue for $1,000 or 
less, the creditor’s proceedings shall be transferred to the civil docket of the 
county court, and after the sureties have been cited judgment may be ren- 
dered on the bond. The probate court has no jurisdiction to render such a 
judgment, and on appeal the district court likewise could only pass upon 
the right of the creditor to sue. 

(6) The fact that the survivor married after the institution of the proceed- 
ing in the probate court was no reason why the proceeding there com- 
menced should not be reviewed in the district court; and if the right to sue 
was established by the district court, the marriage did not interfere with 
the right of the creditor to pursue his remedy in the county court as pro- 
vided by statute, but the husband should be made a party. 

(7) That such property as would have been set aside to the widow and 
child as exempt, or as the year’s allowance, by a probate court, had the 
administration been under some other provision of the statute than that 
regulating the administration of community property by a survivor, should 
not be considered assets of the estate. Nichols v. Oliver, 647. 

7. See facts held sufficient to rebut the presumption that land bought by a 
husband was community. Duke v. Reed, 705. 


CONCLUSIONS OF LAW AND FACT. See PRACTICE IN SUPREME CouURT, 3-5. 
CONDEMNATION OF LAND. See Eminent DoMAIN, 

CONFLICTING CLAIMS. See ParrtIiTIon, 4, 5, 7. 

CONSIDERATION. See Contracts, 2-4. DEEDs, 2. NEGLIGENCE, 2. 
CONSIGNOR AND CONSIGNEE. See Carrier, 3. 

CONSOLIDATION OF SUITS. See JuRISDICTION, 1. 


CONSTITUTIONAL LAW. See JUDGMENT Liens, 4. NEGLIGENCE, 13. Occu- 
PATION TAX, 1, 2. 


CONSTRUCTION AND INTERPRETATION. See Evipence, 1. 
1. Several instruments bearing the same date, referring to and seeming 
to be based upon each other, and defining and adjusting the rights of sev- 
eral parties to the same subject-matter, are presumed to constitute a general 
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CONSTRUCTION AND INTERPRETATION — continued. 
settlement, and, in the absence of fraud, conclude a party from going behind 
his settlement and asserting a claim not advanced when such instruments 
were executed. Horne v. Chatham, 36. 

2. All the stipulations and covenants of an instrument should be con- 
strued together and harmonized, if possible. James v. Adams, 193. 

8. Construction of laws of former government in relation to the powers 
of its officers. (See Laws, 2.) State v. De Leon, 553. 

CONSTRUCTIVE NOTICE. See INNocENT PURCHASER. 
CONTAGIOUS DISEASES. See MunicipaL Corporations, 5-S. 
CONTESTED ELECTIONS, See ELEcTions, 1-7. 
CONTINUANCE. 

1. An application for a third continuance, whtich fails to show that the 
testimony expected from the absent witness cannot be obtained from any 
other source, is fatally defective. When such an application cannot be 
sustained even under the statute prescribing the requisites of an application 
for a second continuance, it must, in order to be granted, show strong 
equitable grounds outside of the statute. Rowland v. Wright, 261. 

2. Attachment was asked for an absent witness, who had previously dis- 
obeyed asubpoena. It was not issued until the day following the application. 
The witness lived but eight miles from the court-house, and could have 
been attached and his attendance secured if the writ had issued on the day 
when it was applied for. Held, that the application for continuance was 
properly refused. It was the duty of the party desiring the attendance of the 
absent witness to see that the attachment was promptly issued instead 
of trusting to the diligence of the clerk. Jd. 

CONTRACTS. See SETTLEMENT, 1. SUBSCRIPTIONS, 1. 

1, Where a contract is one which the parties may make, it is good with- 
outadate. Longley v. Caruthers, 287. 

2. When no consideration is recited in a written contract, the rule at com- 
mon law permits the consideration te be shown by extraneous proof; and 
such proof may be used to vary the consideration of which there is a recital. 

| The rule is as well established as that other general rule, that parol evidence 





cannot be resorted to for the purpose of varying or contradicting a written 
contract. Taylor v. Merrill, 494. 

3. When the whole consideration is not expressed in a written contract, 
parol evidence is admissible to supply the deficiency, but it cannot establish 
a consideration inconsistent with that expressed in the written contract. 
The right to vary or add to the consideration of an instrument by parol is, 
as a general rule, confined to the parties to the contract. Jd. 

4. It is not necessary that allegations of fraud, accident or mistake 
should be made to account for the failure to express the full consideration ; 
the right to show it by parol evidence, under the rules above announced, 
exists atcommon law. Hence, when in a suit on a promissory note, and to 
enforce a lien expressed in it, upon a tract of land for the purchase money 
for which it purported on its face to have been given, it was alleged in the 
answer that the vendor represented falsely to the maker of the note, who 
relied on his representations, that certain specific articles were on the land, 
and which formed part of the consideration, and that certain improvements 
existed on the land, which had in fact never been made, held, that the alle- 
gations were sufficient to let in proof of the real consideration as between 
the original parties to the transaction, or as against a nominal plaintiff 
suing on the notes, if the original vendee was the real beneficiary. Follow- 
ing Robertson v. Guerin, 50 Tex., 317. Id. 

VoL. LXIV — 47 
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CONTRACTS — continued. 

5. Plaintiff alleged that he was the owner of the naked legal title to a 
tract of land; that at the request of the equitable owner he sold the land, 
paid the proceeds to the latter, and gave a warranty of title; that the equi- 
table owner then executed to him a bond, in which he agreed that in case a 
judgment was rendered against the vendor on the warranty, he would pay 
him the amount of the judgment with all costs, etc. That the title toa 
portion of the land failed, and the vendor became liable on his warranty 
for $2,500; that suit was threatened, and he compromised by paying $1,200, 
and obtained a release from further liability. The vendor then sued the 
equitable owner on his bond for the $1,200. Held: 

(1) That under the common law the defendant was liable only in the event 
a judgment for the amount sued for was rendered against him on his war- 
ranty. 

(2) That under the system of this state, if the plaintiff stated a case en- 
titling him to equitable relief, a demurrer was improperly sustained. 

(3) Equity will extend relief even if the party seeking it has not strictly 
complied with the terms of the contract, when such non-compliance does 
nct affect the essence of the agreement, and does no violence to the clear in- 
tention of the parties, nor shows gross negligence in the complainant. 

(4) That all the important stipulations of the bond on the part of the 
vendor were performed; the purchase money, the consideration, was paid 
to defendant, and he was relieved from liability on the warranty upon more 
favorable terms than the requirements of the bond would have brought 
about. The fact that the minor requirement as to the manner of perform- 
amee was not carried out affords no defense in equity. Croft v. Peck, 627. 

4. If there be, at the time a contract is entered into, a mistake of the law 
applicable thereto, which entirely modifies it, to enforce such an agreement 
is te ereate a new contract which was never assented to understandingly, 
and te impose duties and liabilities which the party never contemplated 
assuming. Ramey v. Allison, 697. 

7. If there be a promise, or an actual performance of a contract, upon 
the supposed liability, that liability becomes the basis of the contract, and 
its non-existence being an utter failure of consideration, an executed or 
executory contract, founded thereon, would be wholly void. Moreland v. 
Atchison, 19 Tex., 303. Id. 

CONTRIBUTION. See Herrs, 3. PARTITION, 3. WILLS, 13. 
GONFRIBUTORY NEGLIGENCE. See NEGLIGENCE, 6, 21, 40. 
COPIES. See EVIDENCE, 9, 17. 

GOSTS. See AMENDMENT, 1, 3. DAMAGES, 2. 

1. When costs are not properly adjusted, and attention is not called to it 
-in the court below, they cannot be questioned in the supreme cout. Wie- 
busch vy. Taylor, 53. 

2, If a mistake is made in taxing costs, upon a proper motion the return 
of the sheriff can be set aside and the costs re-taxed; but when a judgment 
has been satisfied, a party cannot claim that costs due him were not taxed, 
and ask that the judgment be remodeled and re-entered; he certainly cannot 
do so if he was not a party to the original suit and there was no evidence 
on the record to show a mistake. Gaines v. Mensing, 325. 

8. The only effect of beginning a suit before the maturity of the demand 
on which it is based, but which matures before the trial (that fact being 
shown by amendment), is to subject the plaintiff to the payment of costs 

incurred before the maturity of the demand, Crescent Ins, Co. v. Camp, 521. 
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COSTS — continued. 

4. Judgment was entered in a justice’s court against the claimant of cer- 
tain property which had been levied on under execution, for the value of 
the property, assessed at $70, $7 damages, with interest and costs of. suit. 
An appeal was taken to the district court. one of the grounds for appeal 
being that the value of the property had been assessed too high. In the dis- 
trict court, judgment was given against the claimant for only $55.25, as the 
value of the property, but the interest had accumulated to such an extent 
that the entire amount of the judgment exceeded that given in the justice’s 
court. eld, that a literal construction of article 1432, Revised Statutes, 
would charge the claimant with the costs of the district court, but the reason 
and spirit of the law must prevail, and the claimant should not have been 
taxed with the costs of a proceeding through which he righted a wrong and 
prevented injustice from being done him. Bailey v. James, 546. 


COUNTIES. See GREER COUNTY, 1. 


COUNTY COURT. See Estates OF DECEDENTs, 10, 12. JURISDICTION, 7. 
PROBATE COURTS, 2. 


COURSE AND DISTANCE. See BouNDARIES. 

COVENANT OF WARRANTY. See Deeps, 2. Partition, 1, 2. 
CUSTODIA LEGIS. See ATTACHMENT, 8. 

CUSTOM. See LANDLORD AND TENANT, 7. USAGE AND CUSTOM. 


DAMAGES. See ATTACHMENT, 2-4. MALICIOUS PROSECUTION, 6. NEGLIGENCE. 
SALE, 2. STREETS, 1. 

1. One who without authority brings a suit, or prosecutes an appeal in 
the name of another, whereby damage results to a third party, is liable 
therefor. Following Foster v. Dow, 29 Me., 445; Smith v. Hyndman, 10 
Cush., 554, and other cases noticed in the opinion. Streeper v. Ferris, 12. 

2. The measure of damages against one who, without authority, appeals 
from a judgment against another in the name of such other (the judg- 
ment remaining in full force), cannot exceed the balance due on the judg- 
ment, with the cost of the proceeding in which it was rendered, and the 
costs of the action brought to enforce its collection. Jd. 

3. The officers of a street railway company, claiming title to an unin- 
closed piece of ground, which was afterwards decided in the courts to be a 
valid title in the company, entered upon, tore down and removed without 
process of law a house occupied by one holding under a lease from. par- 
ties claiming title under a federal judgment and execution sale thereun- 
der which was afterwards adjudged to be void. The railway company had 
before that only such possession as would result from using a track of its 
road laid across a subdivision of the tract different from that on which the 
house stood. Ina suit to recover by the party ejected, damages, actual and 
exemplary, for the alleged wrong and oppression, held: 

(1) The possession of the company was not such as would justify the 
violence used, if indeed it could be justified at all. 

2) A legal remedy was provided for the company, and their officers were 
not authorized to expel by force one who had disturbed their actual occu- 

pancy. 

(3) The officers committing the trespass were liable in damages for com- 
mitting it, instead of resorting to a legal remedy. 

(4) The error of the court in charging the jury that the plaintiff, who was 
really a trespasser, was the true owner of the premises from which he was 
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DAMAGES — continued. 
forcibly ejected, was such error as to require a reversal where the verdict 
was for exemplary damages. 

(5) In such a suit the actual damages should be ascertained by determin- 
ing the real value of the property destroyed, and evidence from the plaintiff 
stating what he considered it worth to him was not admissible. Sinclair y, 
Staniey, 67. 

4, The general allegation of damages will suffice to let in proof, and to war- 
rant recovery of all such damages as naturally and necessarily result from 
the wrongful act complained of; the law implies such damages. But where 
damages do noi necessarily result from the act complained of, and conse- 
quently are not implied by law, the plaintiff must state in his petition the 
particular damage sustained, in order to introduce testimony in regard to it; 
this rule is to avoid surprise. 7. & P. R’y Co. v. Curry, 85. 

5. But when, as in this case, severe injuries to the person are shown to 
have existed, the law infers that physical pain resulted therefrom, since the 
adverse party is presumed to know the ordinary operation of natural laws, 
Id. 

6. The same is true as to mental suffering, for it is contrary to experi- 
ence and the laws of nature that an ordinary person should sustain great 
bodily injury without mental pain resulting therefrom. Jd. 

7. Reasonable expense incurred in taking care of and curing an animal 
injured by the wrong of a railroad company can be recovered. J. & G. N. 
Ry Co. v. Cocke, 151. 

8. See opinion for facts under which it was held that a judgment against 
a railway company for damages, alleged to have been caused by the over- 
flow of land in consequence of its bridge being improperly constructed, was 
error. I. & G. N. R’y Co. v. Klaus, 293. 

9. The statutes provide that actual damages for injuries causing death 
may be recovered when death was caused by the wrongful act, negligence, 
unskilfulness or default of another, and that when it is caused by the wil- 
ful act or omission or gross negligence of the defendant, exemplary dam- 
ages also can be recovered. If city authorities cause the removal of a person 
afflicted with a contagious disease, and in doing so fail to exercise the care 
and precaution the circumstances demand, and death results, they are re- 
sponsible, even though acting under a city ordinance. Aaron v. Broiles, 316. 

10. The averment ina petition that the defendant wrongfully and mali- 
ciously seized and converted a dray, the property of the plaintiff, who was 
the head of a family, and a licensed drayman and the owner of no other 
vehicle, to the special injury of his business (which was set forth) as a dray- 
man, was sufficient to sustain an action for exemplary as well as actual dam- 
ages. (Following cases cited in the opinion.) Cone v. Lewis, 331. 

11. An officer is not liable for exemplary damages. who in a proper man- 
ner and in good faith seizes property under a writ which he holds; but it 
affords no such protection to him when he wilfully uses process in his hands 
to accomplish a purpose forbidden by law and thereby becomes its violator. 
Td. 

12. See opinion for facts to be considered by the jury in estimating dam- 
ages, and held sufficient to sustain the verdict. Slay v. Milton, 421. 

13, When a petition claims exemplary damages for an alleged wrong, and 
& question exists as to whether the evidence shows such facts as will sustain 

the claim, a charge should be given on that subject unless, in consequence 

of an oral statement made in court, the court by a charge withdraws the 

consideration of such claim for exemplary damages fromthe jury. J. & G. 

N. R’y Co. v. Underwood, 463. 
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DAMAGES — continued. 


14. To withdraw such a claim from the consideration of the jury simply 
by a verbal declaration by counsel of its abandonment, made after the evi- 
dence is closed, and during argument, is not sufficient. It should be with- 
; draw, from the consideration of the jury in the charge of the court, distinctly 

calling their attention to the fact that it is abandoned, and charging them 
as to the remaining issues. Jd. 

15. The keeper of a railroad section house, whose usual earnings had been 
from fifty-five to one hundred dollars a month, was killed by the negligent 
conduct of the servants of a railway company in running one of its trains, 
In an action by the widow and child, for damages resulting, held: 

(1) That no standard by which to estimate damages for negligently kill- 
ing a man can be fixed by reference to what he was earning when he died. 
The additional experience and skill which he might acquire in some of the 
years of life of which he was deprived would increase his wages and create 
an element of uncertainty in fixing any arithmetical standard. 

(2) In the absence of any standard, since the size of the verdict did not 
show any evidence of passion or prejudice, the verdict for $12,000 could 
not be pronounced clearly excessive. J. & G. N. R’'y Co, v. Ormond, 485. 

16. It is no ground for damages against a railroad company that a dray- 
man was discharged by his employer, because an agent of the company 
informed the employer that the drayman would not be allowed to violate 
proper regulations of the company. Donovan v, T. & P. R’y Co., 519. 

17. It is the duty of agents of a railway company to enforce the regula- 
tions of the company, but not to give reasons why such regulations were 
made; and if, in giving such reasons, they use actionable language, they, 
and not the company, will be liable. Id. 

18. In adamage suit for bodily injury, petitioner can allege the resulting 
necessity for a dissolution of a partnership of which he was a member, for 
the purpose of showing how far the injury disabled him from pursuing his 
ordinary occupation, If a plaintiff sought damages based upon such a dis- 
solution, a question would arise as to the admissibility of evidence, and 
it would become necessary to decide whether the dissolution was the proxi- 
mate result of the injury; but when he alleged the dissolution merely to 
show the extent to which he was disabled, no such question could arise. 
I& GN. Ry Co. v. Irvine, 529. 

19. It is well settled that a person who, by mistake, gets on a different 
train from the one he intended taking passage on, is a passenger on the 
train he boards, and the relation of passenger and carrier exists between 
him and the company. Following R’y Co. v. Powell, 40 Ind., 37, and Barker 
v. R’y Co., 24 N. Y., 599. J. & G. N. R’y Co. v, Gilbert, 536. 

20. See opinion for facts held sufficient to notify a conductor of a female 
passenger's ignorance of the railroad routes, and to make it his duty to ex- 
amine her ticket, or inquire what route she wished to travel. Id, 

21. If a passenger, through the fault of servants of a railway company, 
takes the wrong train, it is the duty of the company to return him in 
safety to the place where the mistake was made, or leave him at a conven- 
ient place until a return train arrives; if the passenger is ejected at an un- 
comfortable and an unsafe place, the company is liable in damages for the 
bodily and mental suffering caused thereby, as well as for the injuries re- 
sulting from the effort to reach a place of comfort and safety. Id. 

22. Damages for bodily and mental suffering must be largely left to the 
discretion of the jury. Unless outside influences excite their passions and 
prejudices so that they abuse this discretion, the verdict will not be in- 
terfered with on appeal. Id. 
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DAMAGES — continued. 


23. In a suit against a railroad company, claiming damages for the depre- 
ciation in value of plaintiff's hotel property, caused by the removal of the 
depot, held: 

(1) That the same evidence is admissible to show injury and its extent, 
whether it arises from a breach of contract or a tort. 

(2) That any proof showing that by the act of another anything neces- 
sary to the advantageous use of property has been unlawfully withdrawn, 
tends to show depreciation in its value. When permanent injury to the 
use of real property is shown to have resulted from the unlawful act of 
another, it is proper for the owner to show the depreciation in the rental 
value, diminution of the business to which the property is adapted, or 
diminution in other like things resulting from the unlawful act, for these 
things give value to property. See cases cited in opinion. 

(3) That the plaintiff was entitled only te recover the decrease in the value 
of his property resulting solely from the removal of the depot. 

(4) That if the plaintiff built, relying on acts done, and on the faith of 
the acts and declarations of the railroad company and its agents, it was not 
important whether the plaintiff bought the lots on which he built at the 
time the defendant contracted to establish and maintain its depot at the 
place named, or subsequently. That the maps made and exhibited by 
the company were standing declarations of its intention to do what it had 
contracted todo. H. &T. C. Ry Co. v. Molloy, 607. 

24. A conductor may use only as much force as is necessary to lawfully 
expel a person fromacar. J. & G. N. R’y Co. v. Leuk, 654, 

25. Testimony showing the mental condition of the injured party and the 
rough manner in which she was treated is sufficient to authorize a charge 
instructing the jury to consider mental suffering in estimating damages. Id. 


DEATH. 

1. Damages for wrongful act causing death. Liability of city authorities 
in removing persons afflicted with contagious diseases. Aaron v. Broiles, 
316. 

DEBT, ACTION OF. See JUDGMENTs, 3. 
DEBTOR AND CREDITOR. See COLLATERAL SECURITY. HOMESTEAD, 1. 


DECEASED PERSONS. 

1. A verdict which by its terms was in favor of « deceased person, who 
had once been a party to the cause, and whose interest was represented by 
the heir, was not on that account fatally defective. when, after rejecting 
that portion of it, there was still enough specifically stated in the verdict in 
response to the issues submitted to sustain the judgment. Gaines v. Nat. 
Exch. Bank, 18. 


DECLARATIONS. See EvipEnce, 19. WILLS, 11. 
DECREES. See JUDGMENTs. 


DEEDS. See ACKNOWLEDGMENT. ADMINISTRATOR'S DEED. EvIpDENce, 12, 24, 
31. Lanp TITLES, 10. PLEADING, 13. SHERIFF'S DEED. TAX DEED. 

1, Where the question was what particular tree was referred to in a deed, 
evidence for the purpose was admissible to prove that the grantor had pointed 
out, at the time the deed was made, a certain tree as the one referred to in 
his deed, and that the deed was made with reference thereto. Robinson v. 
Douthit, 101. 

2. A father conveyed to his son, in consideration of natural love and affec- 
tion, with warranty of title, a tract of land on which there was a deed of 
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DEEDS — continud. 
trust. At the sale under the deed of trust a third party bought the land and 
resold his title to the father. Held: 

(1) Protection will be given to those holding under such warranty as 
against the warrantor, his heirs, and those claiming under him with notice. 
Most of the states have gone still further, and decided that the subsequently- 
acquired estate will actually pass to the warrantees as if it had been origi- 
nally transferred by the deed. 

(2) Estoppel arising upon a breach of warranty is not restricted to those 
cases in which a personal action would lie against the warrantor, but exists 
whenever a valid conveyance having a covenant of warranty is executed 

(3) Natural love and affection is a sufficient consideration to sustain the 
conveyance as between the parties to the deed, and to give effect to the cov- 
enants in the deed. Jd. 

3. See opinion for a description of property intended to be conveyed by 
deed, held sufficiently certain. Terrell v. Martin, 121. 

4. When the Christian name of a grantee is left blank in a deed, evi- 
dence aliunde can be introduced to identify the grantee. See the opinion 
for evidence of identification held not sufficient. Leach v. Dodson, 185. 

5. The records of a Masonic lodge are admissible to prove the action 
of that body in adopting a deed made by one of its officers; and it being 
proven that there was no secretary, and the lodge records being pro- 
duced from the lodge room by the presiding officer, the acting secretary 
being sick, they were properly admitted as evidence. Id. 

6. In the partition of land between owners in common in this state, a 
covenant of general warranty of title to the respective allotments will ordi- 
narily be implied. But if the deed of partition contains a limited warranty, 
it will generally have the effect of restricting the remedy to the covenant 
expressed in the deed. James v. Adams, 193. 

7. A deed of partition between owners in common contained a stip- 
ulation that the partition was just and fair, and that the lands partitioned 
were in the Arocha grant only, and also contained a hmited warranty 
as to the lands in the Arocha grant. It afterwards appeared that some 
of the land partitioned was not within the Arocha grant, and that the parties 
to the deed had never owned any title to it. Held, that the limited war- 
ranty referred only to the land within the Arocha grant; that there was a 
general warranty as to the rest; and one of the parties to the deed, being 
ousted by a superior title from land included in the partition, and lying out- 
side the lines of the Arocha grant, could demand contribution from the 
other parties to the deed. Id. 

8. A conveyance of land not under seal, but signed by the grantor, in 
1845, is not, by reason of the absence of a seal, a nullity. Tom v. Sayers, 
839. 


DEED OF TRUST. See Mortaaaes, 2. 


DEFINITIONS. 

1. The words “child, ‘‘ children” and ‘‘ descendants,” as used in statutes 
regulating Cescent, defined. Burgess v. Hargrove, 110. 

2. Gross negligence is an entire failure to exercise care, or the exercise of 
so slight a degree of care as to justify the belief that there was an indiffer- 
ence to the interest and welfare of others. J. & G. N. R. Co. v. Cocke, 151. 

8. Malice and probable cause, in actions for malicious prosecution, defined. 
Ramsey v. Arrott, 320; Stansell v. Cleveland, 660. 

4. The word building, in the constitutional provision exempting school 
property from taxation, defined. Cassiano v. Ursuline Academy, 678. 
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DEMAND. See LANDLORD AND TENANT, 3. 
DEMURRER. See Partigs, 5. PRACTICE IN DistRIcT Court, 14-17, Pusnic 


LANDS, 1. 
DEMURRER TO JURISDICTION. See PLEADING, 9. 
DEPOSITIONS. 


1. Attention again called to the fact that objections to the form and man- 
ner of taking depositions should be presented in writing before the trial, or 
they will not be considered on appeal. Leach v. Dodson, 185. 

2. A witness who, in answer to a general interrogatory, which requires 
him to state ‘‘any other matter which would benefit either party to the 
suit,” cannot refer to his former answer to some preceding question, and 
then amplify that,answer by stating matters neither responsive to the ques- 
tion formerly put, or to which he was directed by anything contained in such 
general interrogatory. Chinn v. Taylor, 385. 

3. Objections being sustained to such an answer by deposition, the plaint- 
iff, who had propounded the question and offered the deposition, took a 
non-suit, and filed his motion for new trial. The excluded evidence went 
to the merits of the case, and its excluston was on a point of practice about 
which counsel might well have been deceived as to the law. Held: 

(1) A new trial may be granted on the ground of surprise, even when the 
surprise may have been occasioned by a correct ruling of the court, and re- 
sulted from the attorney’s negligence, if the party asking it has a meritorious 
cause of action, and injustice would result from its refusal. 

(2) When the excluded evidence showed, in connection with the entire 
case, that the plaintiff was entitled to recover if his evidence had been 
properly before the court, and after taking a non-suit he was retained on 
defendant's plea in reconvention and a judgment rendered against him, the 
refusal to grant a new trial was error for which, on appeal, the judgment 
was reversed. id. 

4. Article 2234, Revised Statutes, if not repealed by the act of April 21, 
1879 (Gen. Laws, p. 126), was expressly repealed by the act of March 9, 18s1 
(Gen. Laws, p. 18). The fact that a witness whose deposition has been 
taken is present on the trial furnishes no reason why his deposition should 
not be read in evidence. Selmick v. Noel, 406. 

5. Though it is irregular to read the deposition of a witness after he has 
been examined orally, it is but in effect recalling the witness, which ina 
proper case the trial court may permit. The discretion of the court in al- 
lowing a deposition to be read, under such circumstances, will not afford 
cause for reversal unless it be made to appear that the discretion of the 
court has been abused to the prejudice of the complaining party. Jd. 

6. The certificate of the officer taking depositions, and attached thereto, 
will be sufficient, if, when taken in connection with the caption which pre 
cedes the answers taken by the officer, it appears that the statute has been 
substantially complied with. Citing Carroll v. Welch, 25 Tex., 147. HH. & 
T. C. R’y Co. v. Larkin, 454. 

DEPUTY CLERK. See ACKNOWLEDGMENT, 3. 
DESCENDANTS. See DESCENT AND DISTRIBUTION, 1-7. - 


DESCENT AND DISTRIBUTION, See Escueats, 4,5. Homestrap, 14. 

1. The term *‘child or children,” as used in the above article, refers to 
descendants in the first degree only, and if a husband or wife dies leaving 
grandchildren but no children, the entire community estate passes to the 
surviving spouse. Burgess v. Hargrove, 110, 
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DESCENT AND DISTRIBUTION — continued. 
2. From the beginning it has been the apparent design of the legislature 
not to leave the words ‘child or children” to construction; when descend- 
; ants were meant, the term ‘‘ descendants” has been used, the same mean- 
ing never being attached to the words “child or children” without a 
provision in the statute that they should be taken in that sense. Id. 

8. The Revised Statutes require that the ordinary construction should 
be put upon words, except words of art, or those used in connection with a 
particular trade or subject-matter. The term “child or children,” not 
coming within the exception, must be presumed to be used in its ordinary 
sense, Id. 

4. Under the civil law the term “children ” included all descendants in a 
direct line. Id. 

5. Though our statutes which refer to community rights were derived from 
the civil law, yet in construing the phraseology which the legislature used 
in framing those statutes, the courts will not be confined to a civil law con- 
struction, but will resort to rules of interpretation well recognized in every 
system of laws. Id. 

6. Prior to the act of March 13, 1848 (Pasch. Dig., arts. 4641, 4642), the 
statutes regulating descent and distribution used the word ‘‘ descendants ” 
when descendants without regard to degree were meant; such meaning was 
never attached to the words “child or children,” under any previous stat- 
ute, except where the statute itself required it in terms. Jd, 

7. Though cases may arise where the legislative intent is that the word 
‘children ” should embrace other descéndants, and that construction would 
be given by the courts, yet, when that word is used in such connection as 
to evince the legislative intent to limit it to its primary and ordinary mean- 
ing, the courts will not give it a different signification. Id, 


DEVASTAVIT. See COMMUNITY PROPERTY, 6. 
DEVISEE. See WILLS, 6. 
DINING-ROOM CARS. See OccuPATION TAX, 1. 


DISCONTINUANCE. 

1. The Revised Statutes, art. 1259, which authorize the discontinuance of 
a suit as to a defendant who has been served with process, and who has 
answered, is permissive only, and such discontinuance may be refused by 
the district judge whenever it will operate to the prejudice of the party as 
to whom it is sought. Schmick v. Noel, 406. 

2. No discontinuance as to the sureties on a sheriff’s bond can be entered 
in the supreme court by one who had recovered judgment against both 
them and the sheriff, as well as the attaching creditors who had indemnified 
the sheriff for seizing property under attachment claimed by the plaintiff, 
when, by the terms of the judgment appealed from, it was provided that if 
the sureties should pay the debt they should be entitled to execution over 
against their principal, the sheriff, for the amount paid by them. Id, 

8. The statute authorizing the discontinuance of an action as to parties 
served has application to practice in the district court only. Id, 


DISMISSAL. See APPEAL, 5. Practice IN District Court, 14. 
DISQUALIFICATION OF JUDGE. See JURISDICTION, 1. 
DISTRESS WARRANT. See LANDLORD AND TENANT, 7. 
DISTRICT COURT. See JURISDICTION, 1, 4, 8, 9 
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DIVORCE. 

1. By the ecclesiastical law, and under statutes adopting its principles, 
a divorce may be granted for ill-treatment by a spouse, when of such a char- 
acter as to create a reasonable apprehension of danger to the physical safety 
of the party seeking the divoree. What conduct on the part of the offender 
is sufficient to create a reasonable fear of bodily harm to the other cannot be 
easily defined. The habits and character of the parties, their previous train- 
ing, their social position, the provocation given by the complaining party, 
the frequency of ill-treatment, and like facts, must be looked to in determin. 
ing each particular case. Huilker v. Huilker, 1. 

2. Finley v. Finley, 9 Dana, 52; Richards v. Richards, 1 Wright (Pa.), 225, 
and Richards v. Richards, 1 Grant’s Cases (same case), 389, reviewed, and 
the fact announced that in each of them, where it was held that a single 
act of violence, though amounting to a slight assault upon the person of the 
wife, would not be sufficient to justify a divorce, the further fact appeared 
that the complaining party had in some degree provoked the violence, and 
the opinions were controlled by the peculiar language of statutes on the sub- 
ject. Id. 

3. A husband, after working his wife in the field while she was preg- 
nant, and requiring her to do as much work as himself, violently seized her, 
and, cursing her, drove her and her babe from his home, no other act of vio- 
lence being shown. It wasshown that the wife was amiable and exemplary, 
Held, that, under such circumstances, the requirements of the statute to 
authorize a divorce were fully met, and this court, reversing the judgment 
of the court below, directed the divorce to be granted, and the custody of 
the infant child to be decreed to the mother. Id, 


DRAY. See EXEMPTIONS, 1-5. 
EASEMENT. See STREETS, 1. 


ECCLESIASTICAL LAW. See Divorce, 1. 
ELECTIONS. 

1. Ina contest involving the right to an office, when the official returns 
are attacked as not showing the true result of an election, held: 

(1) The ballots are prima facie evidence of the result of the election, 

(2) In a proper case the ballot-boxes may be opened and the tickets 
counted to rebut the presumption in favor of the returns; but in case of dis- 
agreement between the returns and the ballots, the latter must prevail, as 
the best evidence of the will of voters. 

(3) In order to allow the ballots to prevail as against the returns, it must 
appear that they have been preserved by the proper oflicers as required by 
law, and have not been exposed to the reach of unauthorized persons, so as 
to afford reasonable probability of having been changed or tampered with. 
Following Hudson v. Solomon, 19 Kans., 177; People v. Livingston, 79 N. 
Y., 279, and State v. Owens, 63 Tex., 261. Owens v. The State, 500. 

2. Hence, on the trial of the right to an office, it is proper for the jury 
to base their estimate of the result of an election on the official returns, 
when satisfied by evidence that the ballot-boxes have been tampered with, 
after the official count, and by the ballots, when there is no satisfactory evi- 
dence of such interference with the ballot-box. Jd. 

3. In a contest for an office, a charge that the ballots cast at an election 
were not fairly and correctly counted, tallied and returned is determined by 
an inspection of the ballots themselves, and comparing them with the returns, 
and does not authorize evidence that a ballot found in the box was not act- 
ually voted. It may be shown, under such a state of pleading, that an 
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ELECTIONS — continued. 
elector voted for a different candidate from one whose name appeared on his 
ballot, in order to show that the ballot had been tampered with, but the jury 
should be instructed that the evidence was not admissible to contradict the 
ballot. Id. 

4, When the issue was whether the votes cast at an election were fairly 
and correctly counted, tallied and returned, if the jury should find that the 
ballot-boxes had not been tampered with after the returns were made, but 
before, then they should base their verdict on a count of the genuine votes 
in the boxes and by giving to the party defrauded the votes of which he 
had been deprived by such unauthorized alterations. Id. 

5. The prohibition in the statute against using any ticket at a popular 
election on which appears a picture, sign, vignette stamp, mark or device, 
is not violated by printing on such tickets, voted at a general election at 
which presidential electors are chosen, the names of popular candidates for 
president and vice-president, and the counties in which presidential electors 
reside, Jd. 

6. All statutes tending to limit the exercise of the elective franchise by 
the citizen should be liberally construed in his favor; and unless a ticket 
comes Within tle letter of the prohibition against a particular kind of ticket, 
it should be counted, if the party is entitled to vote. Id, 

7. A party to a suit involving the right to an office may, under proper 
allegations, show by the testimony of a voter that the ballot accredited to 
him does not reveal the truth as to his vote, but that he voted for one whose 
name does not appear on his ticket. Buta charge of fraud or error in the 
count alone does not authorize the vote, as it appears, to be set aside, and 
the vote as actually cast counted. Id. 

ELECTION TICKETS. See ELEctTions, 5. 

EMINENT DOMAIN. 

1. The construction and operation of a horse railway on the public streets 
of acity, by authority from the city government, is not such new or addi- 
tional burden upon the land as would entitle the owner of the fee to com- 
pensation therefor, or that would amount to such taking or damage as 
would require a condemnation of the right of way. 7. & P. R’y Co. v. 
Rosedale Street R’y Co., 80. 

EQUITY. See Contracts, 5. JUDGMENT LIENS, 2, 8. Lanp TiTirs, 11, Mis- 
TAKE, 1. Parties, 4, PARTITION, 4. SUBROGATION, 1. Tax DEED, 2. 
VENDOR’s LIEN, 1. 

ESCHEATS. 

1. Although the constitution gives the district courts jurisdiction over 
the subject-matter of escheats, it expressly provides that the legislature shall 
declare a method for giving effect to escheats, and this jurisdiction can be 
exercised only in the manner prescribed by the legislature. The legisla- 
ture has declared that, in addition to actual notice to persons in possession 
of, or claiming. the estate sought to be escheated, given eight successive 
weeks previous to the return day of the citation, a notice shall be published 
in the county newspaper, setting forth briefly the contents of the petition, 
and requiring all persons interested in the estate to appear and show cause 
why it should not be vested in the atate. In case this requirement is not 
complied with the court has no jurisdiction. Wiederanders v. The State, 
133. 

2. It makes no difference that parties appear and claim to be the heirs 
of the deceased ; their claims cannot be considered until all persons who may 
be interested in the estate are notified in the manner provided by statute. Id. 
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ESCHEATS — continued. 


3. In order to sustain an action for escheat, it is necessary for the state 
to produce some proof that the deceased died without having devised the 
property and that there was no administration upon the estate. Id. 

4. By express provision of the constitution of the republic, aliens could 
take by inheritance from a citizen, and were given a reasonable time within 
which to become citizens or to dispose of their estates. The act of July 28, 
1840, re-enacted March 18, 1848, fixed nine years as a reasonable time, and 
provided that unless an alien should become a citizen or dispose of the estate 
within that period, it should be declared forfeited and should escheat to the 
state. Id. 

5. An estate in fee vests in the alien immediately on the death of the an- 
cestor, subject to be defeated by his failure to become a citizen or to dispose 
of the estate within the period prescribed by the statute. This is not a lim- 
itation, but a condition subsequent, and on a failure to comply with it the 
resumption of the estate must be by entry under judicial process. Id. 

6. Revised Statutes, articles 1770-1785, authorize proceedings only in 
those cases in which persons die having no heirs. The constitution gives 
the legislature power to provide methods by which lands may be forfeited 
or escheated; until such a method is provided no officer has the right to 
institute a proceeding to enforce a forfeiture, nor has any court jurisdiction 
to declare such forfeiture. The legislature has provided no method for 
escheating lands which have descended to alien heirs; therefore the courts 
have no jurisdiction to declare such escheats, Jd. 

7. An entire judgment escheating property may be reversed by a writ 
of error sued out by part of the defendants only, for the statute in ex- 
press terms gives to any party to the proceedings, without reference to 
the interest he may have in the subject-matter of litigation, the right to 
prosecute a writ of error; and besides, it was probably not intended that pro- 
ceedings to declare escheats, as in this case, should be prosecuted by a num- 
ber of separate suits. Jd. 


ESTATES OF DECEDENTS. See ADMINISTRATOR’S SALE. COMMUNITY PROP- 


ERTY, 4,6. HOMESTEAD, 16. WILLS. 

1. Administration on the estate of a decedent, in 1838, was properly granted 
in that county of the republic of Texas where the deceased resided at the 
time of hisdeath. Delk v. Punchard, 360. 

2. An administrator's bond, executed in 1838, and having thereon the name 
of but one surety, was not on that account void. Presumptions will be liber- 
ally indulged in support of probate proceedings which occurred at so early 
aday. Id. 

3. The constitution of the state in force in 1872, which conferred on district 
courts original and exclusive jurisdiction for the probate of wills, among 
other enumerated powers, expressly gave that to transact all business apper- 
taining to the estates of deceased persons, and to settle, partition and distrib- 
ute the same. In the exercise of such powers the district courts were courts 
of general jurisdiction. Pelham v. Murray, 477. 

4. Though the statute in force in 1872 provided that property reserved from 
forced sale by the constitution and laws of the state, or its value if there be 
none such, should form no part of the estate of a deceased person when a 
constituent of the family survived (Pasch. Dig., 5487), yet this was so only 
in the sense that such property constituted no part of the estate subject to 
the payment of debts. In some other respects it stood in the same relation 
to the estate as did other property. Jd. 

5. If the district court sitting in probate under the constitution of 1869, 
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ESTATES OF DECEDENTS — continued. 


and the statutes in force, in determining what property of an estate was 
exempt from the payment of debts of the deceased, and to whom it was 
exempt, decreed, after jurisdiction over the estate had properly attached, that 
land not in fact the exclusive property of the deceased was exempt from the 
payment of debts, and vested title thereto formally by decree in the surviv- 
ing widow, that judgment was not void, but, while unreversed, vested title 
as to the heirs, and is not subject to collateral attack. Id. 

6. In such case the court had power, derived from the constitution, to 
settle the estate, which involved the power to adjust by decree the rights 
of persons claiming as creditors or heirs, and to enforce such decree; and 
this power extended to the entire estate, whether exempt from forced sale 
ornot. Id. 

7. From the same source the district courts in 1872 derived power to dis- 
tribute the estate of a deceased person, which involved the power to de- 
termine, not only what should be distributed, but also to whom, and if 
their judgments regarding these things were erroneous, they were not there- 
fore void. Id. 

8. If, in the exercise of its general jurisdiction over an estate, the dis- 
trict court decreed, in Jieu of exempt property not belonging to the estate, 
that title to land should be vested in the surviving widow, though its de- 
cree may have been erroneous, it was conclusive as against those interested 
in the estate, until reversed on appeal or error, or set aside by some pro- 
ceeding having that object in view. Id. 

9. Creditors of an estate, who presented their claims for allowance in due 
time, filed their bill to set aside for fraud a conveyance of land made by 
the intestate, of real estate, six days before his death, on a consideration, 
as expressed in the deed, which was inadequate, and which land was by 
the vendee conveyed to the heirs of the decedent, two days after the dece- 
dent died, by deed in which no valuable consideration was expressed. The 
suit attacking the conveyance for fraud was filed more than five years after 
letters of administration issued. It was alleged that the two conveyances 
were really one transaction, the purpose of which was to vest title in the 
heirs, and defraud creditors. Tbe property conveyed constituted the bulk 
of the estate, but the inventory described enough other property appar- 
ently to discharge the claims of creditors against the estate. The estate 
proved insolvent. In view of the foregoing and other facts stated in the 
opinion, held: 

(1) The creditors, knowing that the heirs had taken possession of and 
occupied the land under their deed, and being chargeable with notice of the 
contents of both deeds through their registration, were chargeable with 
laches in not sooner attacking the conveyances. 

(2) The fact that there remained apparently enough other property to sat- 
isfy plaintiffs’ claims, the amount realized on which was so small as to leave 
the estate insolvent, did not stop the running of the statute of limitations in 
favor of the heirs holding under deeds duly recorded, or excuse plaintiffs for 
not sooner seeking an enforcement of their equities. 

(3) It was the duty of the plaintiffs to investigate for themselves whether 
the assets being administered were sufficient to satisfy their claims, and if 
necessary, to examine the titles thereto. If, on such examination, the in- 
solvency of the estate had been discovered, it would have been the duty of 
creditors, believing that a fraudulent conveyance had been made by the de- 
ceased, to their prejudice, to act with promptness to subject the property to 
their claims. 

(4) The fact, known toa creditor, that a debtor had, only a few days before 
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ESTATES OF DECEDENTS — continued. 


his death, made a voluntary conveyance, or one upon grossly inadequate con- 
sideration, of the bulk of his property, should have put creditors on inquiry 
on the sufficiency of the remaining property to satisfy their claims, 

(5) The discovery of the insolvency of the estate, five years after adminis- 
tration began, could not excuse the plaintiffs for not sooner suing. Calhoun 
v. Burton, 510. 

10. An original suit on an administrator’s bond cannot be brought in the 
district court until the administrator has been discharged. During the 
pendency of an administration in a county court, that court has entire su- 
pervision of the estate, and has full power to protect all parties concerned. 
This is the case even when the estate has been practically closed, if the final 
account of the administrator has not been passed upon. Buchanan v, Bil- 
ger, 589. 

11, Suit against survivor in community, when allowed. Practice. (See 
COMMUNITY PROPERTY, 6.) Nichols v. Oliver, 647. 

12. A sale of land belonging to a deceased minor’s estate was made to sat- 
isfy the debts of the estate; the proceedings were all regular and under the 
order of the probate court of D. county. Afterwards one of the heirs 
brought a bill of review in the probate court of D. county to correct the 
orders made in that court, on the ground that, when letters of administra- 
tion were granted in D. county, there was pending a decree of the district 
court of A. county, fully adjusting all rights and interests in the estate; that 
at that time an appeal to the supreme court was pending, taken by that heir 
against the administrator, who, as guardian of the deceased minor, was set- 
tling up his account in that court, and that the latter fraudulently procured 
administration in D. county for the purpose of preventing the decree of the 
court of A. county from being enforced. Held: 

(1) That the county court had jurisdiction to review and set aside its orders 
in a proper case; and as between the parties whose interests were involved 
in the litigation, on the case as it was made and presented, the county court 
did not have jurisdiction to grant letters of administration. Fortson v, Al- 
ford, 62 Tex., 576. 

(2) That the jurisdiction of the county court in the abstract, over the sub- 
ject-matter, could not be questioned. The statute itself recognizes the 
administration of the estate of the deceased ward, etc. R. S., arts, 2682, 
2683, 2686. 

(3) That as to third persons, strangers to the litigation in A. county, the 
administration in D. county was not a nullity. 

(4) That since the sale was made prior to the filing of suit to set aside the 
proceedings in the county court of D. county, it gave a good title to the 
purchaser, unless he had notice of the facts which questioned the jurisdiction 
of the court. 

(5) That if the purchaser had notice of such facts, still his vendee would 
be protected in case he paid a valuable consideration and bought without 
notice and without being put on inquiry. 

(6) That the county court having jurisdiction of the subject-matter of the 
administration, its confirmation of the sale would be conclusive in a collat- 
eral proceeding where the record did not affirmatively show that the juris- 
diction did not attach. Murchison v. White, 54 Tex.; 78. Edwards vy, Hal- 
bert, 667. 


ESTATES OF SOLDIERS. See ADMINISTRATOR’S SALE, 2, 3. 
ESTOPPEL. See Deeps, 2. EXECUTION, 1. LANDLORD AND TENANT, 4 Pan- 





TITION, 1, 6. SETTLEMENT, 1, 
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EVIDENCE. See ATTACHMENT, 12. COLLATERAL SECURITY, 1. DAMaaes, 4-6, 








23. DEPOSITIONS. JUDGMENTS, 5. MALICIOUS PROSECUTION, 7, 10. NEW 
TRIAL, 2. PLEADING, 13, 21. PRACTICE IN SUPREME CouRT, 20. VARIANCE, 
1. WILLS, 9-11. 

1. In a transfer the following clause occurred: ‘I sell, assign and trans- 
fer unto the Carver Gin and Machine Co. all the right, title and interest 
whatsoever which I have in and to the said invention,” etc. Held, that, as 
the interest intended to be conveyed was not specified in the writing, parol 
evidence would be admissible to prove its extent. JZorne v. Chatham, 36. 

2. Where there was a failure to use due diligence to offer evidence at the 
proper time, it was not error to refuse to admit it during the argument 
of the case. 7. & P. Ry Co. v. Curry, 85. 

3. No proof is required to be made of those things which every per- 
son is presumed to know; and since it is not required that proof be made of 
a fact necessarily resulting from facts proved, it follows that it is not neces- 
sary to allege the resulting fact. Following Phillips v. Hoyle, 4 Gray, 571; 
Folsom v. Town of Underhill, 36 Vt., 592; I. & St. L. R’y Co. v. Stables, 67 
Ili., 320; Chicago, B. & Q. R’y Co. v. Warner, 18 Am. & Eng. R’y Cases, 
103. Id. 

4, Where the question was what particular tree was referred to in a deed, 
evidence for the purpose was admissible to prove that the grantor had 
pointed out, at the time the deed was made, a certain tree as the one re- 
ferred to in his deed, and that the deed was made with reference thereto. 
Robinson v. Douthit, 101. 

5. The rule again announced that when there is no objection made in the 
court below to the introduction of testimony, none can be made in the 
supreme court. Ford v. Cowan, 129. 

6. It is well settled in this state that a general denial puts the plaintiff 
upon proof of every material allegation in his petition. Under it, in a suit 
to recover damages for breach of contract, defendant can introduce evi- 
dence to show that piaintiff failed to fulfill his part of the contract, and 
thus disprove his allegations of performance or willingness to perform. 
Altgelt v. Emilienburg, 150. 

7. Evidence is admissible to show that defendant, before purchasing prop- 
erty claimed as a homestead, took the advice of counsel as to the validity 
of the title which he was about to purchase. Scheuber v. Ballow, 166. 

8. The action of the court below in excluding the testimony of a witness 
cannot be reviewed if the bill of exceptions fails to show what his testi- 
mony would have been. Milliken v. Smoot, 171. 

®. An affidavit made by a party’s attorney, stating “‘ that he (the attorney) 
cannot procure the original deed, and that he has tried and done all he 
could to procure it,” does not account for the absence of the original instru- 
ment sufficiently to warrant the admission of a certified copy. The affidavit 
should have excluded the supposition that the party himself had it within 
his power to procure the original. Following Butler v. Dunagan, 19 Tex., 
566. Kauffman v. Shellworth, 179. 

10. When the Christian name of a grantee is left blank in a deed, evidence 
aliunde can be introduced to identify the grantee. See the opinion for evi- 
dence of identification held not sufficient. Leach v. Dodson, 185. 

11. The records of a Masonic lodge are admissible to prove the action of 
that body in adopting a deed made by one of its officers; and it being proven 
that there was no secretary, and the lodge records being produced from the 
lodge room by the presiding officer, the acting secretary being sick, they 
were properly admitted as evidence. Id. 

_ 12. In trespass to try title to a tract of land which constitutes a portion of 
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EVIDENCE — continued. 


a larger survey, a deed which begins the description of the land conveyed 
at a point on the north line of the survey, when by reference to the other 
calls it was manifest that the south line was intended, was properly admit. 
ted in evidence — it further appearing that to begin on the north line would 
place the land sued for entirely beyond the limits of the larger tract of 
which it was alleged to constitute a part, and that no special exception to 
the petition, which followed the deed in its misdescription of the land, wag 
taken. Huff v. Webb, 284. 

13. Suit was brought on a contract, which on its face purported to have 
been executed ‘this 24th, 1880.” The written contract was attached to the 
petition, and to it appeared the name of one subscribing witness. The peti- 
tion alleged that the contract was reduced to writing on the 24th day of 
January, 1830. Held: 

(1) There being no plea of non est factum, and the date of the execution 
of the instrument having been alleged, it was unnecessary to offer parol 
evidence of its date. 

(2) In the face of such allegation, there could be no variance between the 
allegation and the proof. 

(3) The variance claimed could not be material, and evidence of the true 
date of the contract could not have operated as a surprise. 

(4) The contract, being one the parties could enter into, was good without 
date. 

(5) An instrument which is sued upon, if made a part 0” a petition, and 
filed with it for the inspection of the defendant, controls and cures any 
misdescription of it in the body of the petition. Longley v. Caruthers, 
287, 

14. A vendor delivered a written deed with warranty of title to a flock 
of sheep. The vendees brought suit for damages, alleging that on the day 
of the execution and delivery of the deed, the vendor represented to them 
that the sheep were sound and free from all contagious or infectious diseases; 
that the sheep were really in a diseased condition; that that fact was known 
to the vendor at the time of the sale, and that the vendees purchased the 
sheep, relying on the false and fraudulent representations of the vendor. 
Held: That the averments of the petition showed a good cause of action, and 
to prove them by parol evidence would not infract the rule which denies the 
right to contradict or vary a written contract by parol evidence. This ques- 
tion has been fully considered by this court in cases analogous to the present, 
and the averments found in the petition in this case held to constitute a good 
cause of action. (See cases cited in the opinion.) Routh v. Caron, 289. 

15. When one issue was, whether a bridge constructed by a railway com- 
pany across < stream had been so unskilfully constructed as to cause the 
waters of the stream to overflow, unskilled witnesses familiar with the 
bridge structure and the facts connected with the overflow were permitted 
to give their opinion as to whether the bridge, on account of being improp- 
erly constructed, caused the damage, and to state in that connection the 
facts within their knowledge. J. & G, N. R’y Co. v. Klaus, 293. 

16. In trespass to try title, when title is sought to be deraigned through 
one to whom the patent issued, as the assignee of another, it is not neces- 
sary to go behind the patent to show a legal or equitable right of the as- 
signee to the certificate on which the patent issued as against one who asserts 
no legal or equitable claim to such certificate. Tom v. Sayers, 339, 

17. Though the certified copy of a deed relied on as a muniment of title 
must be on file in the cause three days before the trial, to authorize its in- 
troduction in evidence, it is not necessary that the party offering it should 








EVIDENCE — continued. 
make affidavit to the loss of its original before the trial of the cause be- 
gins, in order that it may be read in evidence. Ross v. Kornrumpf, 390. 

18. When a verdict is rendered in a case in which each party has estab- 
lished his case by evidence, and the verdict, if the case were properly tried, 
could not, under established ruies, be disturbed, no matter for which party it 
is rendered, the necessity for guarding against illegal evidence is manifest. 
Then the slightest illegal testimony which might possibly have influenced 
the result will be fatal, and afford cause for a reversal of the judgment. Id. 

19. In a suit involving the question of fraud in the sale of goods as be- 
tween the vendee and third parties, the declarations of the vendor, made 
after their sale and delivery, and when the vendee was not present, are not 
admissible in evidence, except for the purpose of impeaching the vendor as 
a witness and after a proper predicate has been laid.. Schmick v. Noel, 406. 

20. Experts can give their opinion as to the genuineness of a disputed sig- 
nature upon comparing it with papers properly in evidence in the case, and 
papers introduced by the party affirming the genuineness of the signature 
and claimed by him to bear also the genuine signature of the party. The 
jury also can determine the genuineness of the signature from an examina- 
tion of the papers before them. Following 1 Greenleaf, 578, 581; Wharton’s 
Law of Ev., 713, and other authorities. Kennedy v. Upshaw, 411. 

21. In a suit to recover damages for personal injuries caused by an acci- 
dent alleged to have been the result of the negligence of defendant, a wit- 
ness was asked to state the extent of the accident, its cause, and to describe 
the thing that caused it. The witness was not an expert in matters relating 
to machinery, a defect in machinery being the alleged cause of the injury. 
Held, that while the question was objectionable in so far as it sought to 
elicit the opinion of the witness as to what caused the accident, yet as he 
stated also the facts on which he based that opinion, the failure to exclude 
the answer afforded no ground for reversal, since the jury was in posses- 
sion of the evidence of machinists and experts, and could not have been 
misled by the opinion of the witness. H. & T. C. R’y Co. v. Larkin, 454. 

22. A mere preponderance of evidence against a verdict will not authorize 
the supreme court to reverse a judgment entered thereon, when the evidence 
in favor of it, taken by itself, is sufficient to sustain it. Jd. 

23. Rule as to the admissibility of extraneous evidence when no consider- 
ation is recited in a written contract, or when the consideration is only par- 
tially expressed. (See Contracts, 2-4.) Taylor v. Merrill, 494. 

24. A deed on its face purported to be executed by A. B. M. and his wife, 
8. A. M. The certificate of privy acknowledgment before the notary an- 
nexed thereto, showed that it had been acknowledged by ‘A. M., wife of 
A. B. M.” In a suit to foreclose a lien reserved in the body of the deed to 
secure the payment of purchase money, the wife being described in the peti- 
tion as 8S. A. M., held, that the deed was admissible in evidence, the ap- 
parent variance not being of a character to surprise or mislead the adverse 
party, the original of the deed being in the possession of the deféndant. 
Following McClelland v. Smith, 3 Tex., 210. Id. 

25. The holder of a policy of insurance, claiming the same under written 
transfers, indorsed on the back thereof, who sues thereon, making the policy 
and transfers an exhibit in his petition, may read the same in evidence with- 
out other evidence of their execution, when the defendant has failed to put 
in issue the genuineness of the transfers by plea under oath. Crescent Ins. 
Co. v. Camp, 521. 

26. In a suit upon a policy of insurance against loss by fire, it was error 
to admit in evidence a bill of indictment against the insured for arson (hav- 
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EVIDENCE — continued. 
ing reference to the fire which occasioned the loss) and the judgment of 
acquittal, when there was nothing shown by defendant’s testimony casting 
suspicion on the plaintiff. Jd. 

27. In a damage suit for bodily injury, petitioner can allege the resulting . 
necessity for a dissolution of a partnership of which he was a member, for 
the purpose of showing how far the injury disabled him from pursuing his 
ordinary occupation. If a plaintiff sought damages based upon such a dis- 
solution, a question would arise as to the admissibility of evidence, and it 
would become necessary to decide whether the dissolutson was the prox- 
imate result of the injury; but when he alleged the dissolution merely to 
show the extent to which he was disabled, no such question could arise, J, 
& G. N. Ry Co. v. Irvine, 529. 

28. Proof of custom cannot be admitted to contradict a fact plainly proved 
by positive testimony. J. & G. N. R’y Co. v. Gilbert, 536. 

29. Though parol evidence is not admissible to establish the fact that cer- 
tain paper evidences of title were sufficient to vest title under the laws of a 
former government, yet when such testimony is given by one familiar with 
such laws, who was himself an alcalde who, in an official capacity, admin- 
istered the law, it might be valuable as evidencing the previous contempo- 
raneous construction of suchlaw. State v. De Leon, 553. 

30. The laws of Tamaulipas did not require any of the papers constitut- 
ing the instructive dispatch required by the colonization law of 1825 to be 
authenticated by two assisting witnesses. Had such requirement been 
made and disregarded, the paper could still be shown to be genuine by other 
testimony, under the rules regulating evidence, Id. 

31. Land was conveyed to a church elder in trust for his church. Plaintiff 
in trespass to try title claimed under deed from the trustee; the defendant 
under a deed purporting to be made by the trustees of achurch. Held: 

(1) That the recital in the deed that the grantors were trustees of the 
church was no evidence of the fact against a party claiming in opposition 
to the deed. 

(2) If it was, and there was no connection shown between the church and 
the one for whose benefit the conveyance to the elder was made, the court 
could not judicially know that they were identical, even if the names were 
the same. Tapp v. Corey, 594. 

32. The testimony of a subscribing witness to a deed, given twenty-seven 
years after the execution of the instrument, that he knew the deed in evi- 
dence was not the genuine one because the genuine one bore his mark on 
his signature written by C., while the one in evidence did not bear his mark, 
and his signature on it was not in the handwritng of C., was not sufficient 
to prove forgery in the presence of strong evidence to the contrary (for 
which see opinion). Hutcheson v. Meazell, 604. 

33. An agent of a railroad company, on the day after a fire, drew up a 
statement in the form of a certificate, giving the amount of plaintiff's goods 
destroyed while in the possession of the company, etc. The railroad com- 
pany introduced the deposition of the agent as to the same facts. Held, 
that the statement was admissible evidence to contradict the deposition in 
case it disagreed with the statement, and the attention of the witness was 
called to that fact. E. L. & R. R. Ry Co. v. Hall, 615. 

34. Malice may be proved by direct evidence, or it may be inferred from 
circumstances. Stansell v. Cleveland, 660. 

35. The wrongful admission of cumulative evidence upon a matter 
already proved beyond all doubt is no ground for reversal. Id. 

36. In a case of trespass to try title, plaintiff proved a regular chain cf 
title from A. down to himself, and claimed that A. was the heir of the 














EVIDENCE — continued. 
patentee, but the only proof he offered to support that allegation was a 
decree of a district court vesting in A., as heir of the patentee, an interest 
in the land in controversy. Held: 

(1) That as defendant was not a party to the decree in question, he was 
not bound by its adjudication of the kinship of A., and that kinship could 
not be proved by the mere production of the decree. Citing Wharton’s Ev., 

823. 

’ (2) That, unless the patentee was dead and A. was her heir, her heirs were 
not before the court, and the decree would pass the title only as against par- 
ties to the suit and privies. The decree was admissible, but was not suffi- 
cient to prove the heirship of A. 

(3) That as no common source was proved and A. did not produce suffi- 
cient evidence to connect himself with the patent, he was not entitled to 
judgment. Pratt v. Jones, 694. 

37. A tax deed is of itself no evidence of title in the purchaser at a tax 
sale. Id. 





EXCEPTIONS. See PRACTICE IN SUPREME CouRT, 2-5. 


EXECUTION. See ParrtIEs, 6, 

1. A debtor executed to his creditor a deed of trust on a stock of goods, 
which was duly recorded. The deed of trust authorized the trustee to sell 
the property at public sale, in default of payment of the debt at maturity. 
and provided that the debtor should remain in possession and sell from the 
stock in the regular course of his retail business; but in doing so he was to 
act as the agent of his creditor, and was to account to him for the proceeds 
until the debt was paid. An execution was afterwards levied on the goods. 
Held: 

(1) That it is settled law that a mortgagee out of possession cannot assert 
claim to property levied on by attachment or execution in the manner pre- 
scribed by statute. Following Wright v. Henderson, 12 Tex., 48. 

(2) That if a defendant has no interest in the property subject to execu- 
tion, it may be levied on and sold, notwithstanding a third party may hold 
a lien with which it may be incumbered in the hands of a purchaser at the 
sheriff's sale. 

(3) That a claimant, by his affidavit and bond, asserts an absolute title to 
the property, and is estopped from attempting to hold it under a mere lien. 

(4) That in this case the creditor proved no more than a lien by virtue of 
a deed of trust which showed on its face that he had neither title nor pos- 
session. The creditor could not have taken possession of the goods under 
any circumstances; even on a failure to pay the debt secured, he had no 
right to the possession, 

(5) That it was unnecessary to pass upon the validity of the deed of trust, 
or to determine whether a lien was created by it upon the particular prop- 
erty claimed, for, admitting the lien, it sustained no claim to the property. 
Garrity v. Thompson, 597. 


EXECUTION SALE. See INJUNCTION, 2. 
1. A sale of land made under execution issuing from a circuit court of the 
United States in 1873, and which was not made before the court-house door 

of the county wherein the land was situate, but before the door of the fed- 
eral court-house in Galveston, was not only irregular, but void, and con- 
ferred no title on the purchaser, the same being made in violation of state 
laws. Following Howard v. North, 5 Tex., 290; Riggs v. Johnson Co., 6 
Wall., 192, and other cases cited in the opinion. Sinclair v. Stanley, 67. 

















EXECUTION SALE—continued. 





2. The purchaser of property at an execution sale under a judgment 
which is void upon its face for want of jurisdiction acquires no title as 
against the original owner, since he is chargeable with notice of the defect, 
Collins v. Miller, 118, 

3. A purchaser at a sale under execution, issued on a judgment in a cause 
where service was attempted on the defendant in execution by publication, 
acquires no title, if the record affirmatively shows that publication was not 
made for the period required by law; and this may be shown in a collateral 
proceeding. Id. 

4. An attorney controlling a judgment rendered by a justice of the peace 
placed an execution in the hands of a constable, who on the same day 
made a return of nulla bona thereon. On the same day the attorney ob- 
tained another execution, directed to another county, which he caused to be* 
levied on one of three town lots which was incumbered with a lien of $100, 
and in connection with two other lots was incumbered with another lien 
of $500. The lot levied on was worth $1,000, and one of the other incum- * 
bered lots was worth still‘more. The attorney was the only bidder at the 
sale, and bid for the lot $10, or one-half the amount of his client’s judgment. 
In a suit by the judgment debtor to set aside the sale, held: 

(1) It was the duty of the attorney, if he bid at all, to make the property 
bring a fair price, that his client’s judgment might be satisfied. 

(2) To sustain the sale under the facts would give countenance to a prac- 
tice which sound public policy should condemn, 

(3) The officer selling would, under the circumstances, have been author- 
ized to postpone the sale until some competition in bidding could have been 
secured. 

(4) Sound policy and good morals require that a purchase at execution 
sale, made by the attorney of the judgment creditor, should be set aside 
whenever its cancellation is sought by the debtor, who offers to return pur- 
chase money with interest, unless it appears that the sale was fairly made 
and for a fair price. 

(5) The inadequacy of price in this case was manifest, and the additional 
circumstances justify the inference that in a legal sense the sale was fraud- 
ulent, though the purchase may in fact have been prompted alone by zeal 
for the client. 

(6) The sale should have been set aside. McLaury v. Miller, 381. 

5. A deed was made by athird party conveying land to a married woman, 
which the vendor had purchased from the husband of said woman, and had 
his deed recorded after a statutory lien thereon had been fixed by the regis- 
tration of a judgmentin the county against the husband, but which deed was 
made before the registration of the judgment. After the conveyance to 
the wife the land was sold under that judgment to satisfy the husband’s 
debt. In a suit involving title between the purchaser at execution sale, 
and the wife, who claimed that the land had been acquired by her in pay- 
ment of a debt due her from her husband, held: 

(1) The title of the wife, if the land was purchased with her separate means, 
was that of a resulting trust in the land, the apparent title being vested in 
the community estate of herself and husband. 

(2) As to bona fide purchasers, and contract lien creditors without notice, 
the apparent title in the community would prevail. 

(3) As to all others, including creditors with mere statutory liens, created 
by judgment or execution, the wife may claim the resulting trust arising 
from the manner of its acquisition. 

(4) Thus, the purchaser at execution sale acquired no title, if at the time 




















EXECUTION SALE—continued. 
of the purchase he had notice of the real interest of the wife in the land, 
and that it had been acquired by her separate means. Ross v. Kornrumpf, 390. 


EXECUTORS AND ADMINISTRATORS... See Community Property, 4. Es- 
TATES OF DECEDENTS. HEIRS, 1, 2. 


EXECUTORY CONTRACT. See IMPROVEMENTS, 2. VENDOR AND VENDEE, 4. 
VENDOR’sS LIEN, 1. 


EXEMPLARY DAMAGES. See Damaaes, 3, 9-11, 13. 


EXEMPTIONS. See CoMMUNITY PROPERTY, 6. ESTATES.OF DECEDENTs, 3-8. 
HomEsTEAD, 15. INJUNCTION, 2. 

1. The averment in a petition that the defendant wrongfully and mali- 
ciously seized and converted a dray, the property of the plaintiff, who was 
the head of a family, and a licensed drayman and the owner of no other 
vehicle, to the special injury of his business (which was set forth) as a dray- 
man, was sufficient to sustain an action for exemplary as well as actual 
damages. (Following cases cited in the opinion.) Cone v. Lewis, 331. 

2, An officer is not liable for exemplary damages, who in a proper man- 
ner and in good faith seizes property under a writ which he holds; but 
it affords no such protection to him when he wilfully uses process in his 
hands to accomplish a purpose forbidden by law and thereby becomes its 
violator. Id. 

3. The statute exempts from forced sale one wagon and one carriage or 
buggy; in determining whether a dray is included within the meaning of 
the term ‘‘ wagon,” the intention of the legislature in giving the exemption 
must be considered and followed. The intention was to protect all heads 
of,families in the pursuit of their occupations, and a correct construction of 
the law would seem to protect draymen and cartmen in the possession of 
their vehicles. (See cases cited in the opinion.) Id. 

4, The statute does not give the exemption of a vehicle which may be 
classed asa “wagon” to those pursuing any given occupation, alone, but 
‘‘to every family.” In the case of a drayman the exemption would seem 
peculiarly appropriate and in harmony with the spirit of the statute, which 
exempts ‘‘all implements of husbandry,” and ‘all tools, apparatus and 
books belonging to any trade or profession.” Id, 

5. In rendering judgment against a defendant for the value of an ex- 
empt article wrongfully sold by him under execution, it would defeat the 
object of the statute to deduct from the actual value of the exempt property 
the sum realized from its wrongful sale and applied by the defendant to 
the payment of the debt for which the execution issued. Id. 

6. A daughter claimed a piano levied on as the property of her father to 
satisfy an execution against him, and filed her bond and affidavit under the 
statute for trial of fight of property. When levied on, the piano was held 
by a railroad company as the property of the father. An issue was made 
up, the claimant asserting that the property was her own; six months after 
she filed a plea setting up that the piano, if the property of her father, was 
exempt, being part of his household furniture. Held: 

(1) That this last plea was no plea in abatement, since it went to the merits 
of the action; and if a plea in abatement, it was not filed in due order, since 

it came after an issue had been made up between the parties. 

(2) That the plea alleged no fact pertinent to the issue of title and should 
have been disallowed. Not having been in possession of the property at the 
time it was seized, by claiming that the title was in her father, claimant 
put herself in the position of a third party setting up an exemption which 
the defendant in execution did not assert. Connor v. Hawkins, 544, 
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EXPERTS. See EvIpENcE, 15, 20, 21. 

1. Though the right to have an examination made of one who sues to re- 
cover damages for permanent injuries to his person, in order that their 
extent may be known, and to have it done by skilled persons under order of 
the court, has been maintained, when shown to be necessary to further the 
ends of justice; yet, a cause will not be reversed for a refusal to order such 
an examination made, in the absence of a showing that it was necessary to a 
full presentation of all the facts, and where it was not shown that the plaint- 
iff was unwilling to submit to an examination by any competent person. 
I. & G. N. R’y Co. v. Underwood, 463. 


FEDERAL COURTS. See JURISDICTION, 6. REMOVAL TO FEDERAL CouRTs. 
FEES OF OFFICE. See MUNICIPAL CORPORATIONS, 2. 
FELLOW-SERVANTS. See NEGLIGENCE, 30-32, 34. 
FENCES. 

1. Duty of railroad company to maintain fences. Liability for killing 


domestic animals. (See NEGLIGENCE, 5-10, 13-17.) 1.& GN. Ry Co. v. 
Cocke, 151; Texas Cent. R’y Co. v. Childress, 346. 


FILING INSTRUMENT. See EVIDENCE, 13. 
FINAL JUDGMENT. See APPEAL, 2. 
FINDING OF FACT. See PRACTICE IN SUPREME CoURT, 10, 16. 


FIRE INSURANCE. See INSURANCE, 1-3. 

FLOODING LAND. See DaMaGes, 8. EVIDENCE, 15. 

FORCED SALE. See EXECUTION SALE. HOMESTEAD, 5. SHERIFF’S SALE. Tax 
SALE. 

FORCIBLE ENTRY AND DETAINER. See LANDLORD AND TENANT, 3. 

1, If the facts stated in a petition entitle the plaintiff to proceed in 
an action of forcible entry and detainer, he is not confined to that action, 
but can resort to any other form of action by which the property in contro- 
versy could be recovered. McDannell v. Cherry, 177. 

2. Lis pendens is constructive notice of that only which is involved 
in the Kitigation. In an action of forcible detainer for the possession of 
land, by a landlord against a tenant, for failing to pay rent, no question of 
title could have been adjudicated, and hence such a suit could not charge 
third parties with notice of an assertion of title by the tenant inconsistent 
with his absolute recorded deed. Hoffman v. Blume, 334. 

FOREIGN INSURANCE COMPANIES. See INSURANCE, 3. 

FORGERY. See LAND TITLES, 10. WILLS, 9. 

FORMS OF ACTION. See ForcisL—e ENTRY AND DETAINER, 1. 

FRAUD. See ATTACHMENT, 12. EXECUTION SALE, 4. HOMESTEAD, 8. LimTa- 
TIONS, 13. MISTAKE, 1. SALE, 3. SHERIFF'S SALE, 1. 

1. One who transfers, in fraud of his creditors, land not occupied or 
designated for homestead purposes, though the transfer be made before 
judgment on a debt existing at the date of the transfer, cannot defeat the 
lien of the judgment by afterwards procuring a reconveyance of the land 
and occupying it asa homestead. Gaines v. Nat. Exch. Bank, 18. , 

2. Such judgment creditor may enforce his right as against the fraudulent 
vendor by an equitable proceeding to set aside the fraudulent deed and re- 
move cloud from title, and is not compelled to resort in the first instance 
to a levy and sale of the property. Id. 

3. A suit by the judgment creditor to remove cloud from title, and to 
set aside such fraudulent deed, brought on the return of an execution issued 
in time, preserves the judgment lien. Jd, 
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FRAUDULENT CONVEYANCE. See Limitations, 14. 

1. A purchaser from one who sold with intent to delay, hinder or defraud 
creditors must, as against such creditors seeking to subject the property to 
payment of their debts, show that he paid a valuable consideration, and that 
he was not chargeable with notice of the fraudulent intent. Brown v. Texas 
Cactus Hedge Co., 396. 

2. Though such purchaser was not chargeable with notice of the fraud- 
ulent intent of his vendor, yet if he did not pay a valuable consideration, no 
title passed as against such creditors. A void patent would constitute no 
consideration, and if void, both the contracting parties would be chargeable 
with notice of its invalidity. Id. 

8. Inadequacy of consideration paid for specific articles is, when fraud is 
charged, always a circumstance to be considered in determining the questicn 
of good faith. Id. 


FRAUDULENT REPRESENTATIONS. See MisTaKk, 1. SALE, 2. 
FREEDOM OF THE PRESS. See Lape., 3. 

GAMING. See HoMESTEAD, 9. 

GENERAL DENIAL. See PLEADING, 7. 

GOOD FAITH. See IMPROVEMENTSs, 4-8. 


GRANT. 

1. A grant made to two persons, with the following words added after 
their names in the grant: ‘‘ heirs of Joseph Punchard, deceased,” when it 
further appeared, from the recitals of the grant, that it was based upon the 
immigration to and settlement in Texas of Joseph Punchard, vested the title 
in the parties named, in trust, for the benefit of all bis heirs. Delk v. Punch- 
ard, 360. 

GRATUITOUS SERVICES. See NEGLIGENCE, 2. 
GREER COUNTY. 

1. It is judicially known that the political department has always claimed 
Greer county as part of the state, and exercised acts of control over it, and 
until that department ceases to exercise such control, the courts will treat it 
as subject to the jurisdiction of the state of Texas. The settlement of the 
boundary line of Texas is not within the scope of the judicial department. 
Harrold v. Arrington, 233. 


GROSS NEGLIGENCE. See NEGLIGENCE, 7. 
HANDWRITING. See EVIDENCE, 20. 
HEADRIGHT. See Lanp CERTIFICATE, 1, 2. 


HEIRS. See DESCENT. EVIDENCE, 36. LAND CERTIFICATE, 2. 

1. Heirs of an intestate have as much right to hold lands of the estate 
against the administrators of the estate as against any other person assert- 
ing title in opposition to their vendor, and the administrators are as much 
bound to sue them within the statutory time as any other possessor holding 
under a title adverse to the estate. Duke v. Reed, 705. 

2. Two heirs of an estate brought suit against another heir, who had been 
in possession of lands of the estate for five years, claiming under an adverse 
title. The administrators, as intervenors, attempted to avoid the bar of five 
years’ limitation by alleging that within the five years they intervened in an- 
other suit against defendant, in which it was sought to subject the property 
to the debt of a particular creditor; in that suit they set up the same cause 
of action against defendant as in the present, and the former suit was still 














































760 








HEIRS — continued. 
pending. Held, that their intervention in the former suit did not protect 
them against the statute of limitation pleaded in the latter. Id. 

3. One of the heirs in possession of the lands of the estate paid off a 
just and legal claim which was a charge on the estate. Held, that the other 
heirs could not recover their portion of the land until they paid their por- 
tion of the debt with interest thereon. Id. 


HIGHWAY. See STREETS, 


HOMESTEAD, See COMMUNITY PROPERTY, 5. JUDGMENT LIENS, 1. Mis- 
TAKE, 1, 

1, One embarrassed by debt conveyed by deed his homestead on a 
secret trust that it should be reconveyed, and continued to occupy it as 
a homestead, until after it was sold under execution against the vendor 
on a judgment rendered after the deed was made and under which ap- 
pellee, the execution purchaser, claimed. The judgment was rendered on 
a debt contracted after the execution of the deed. When the deed was 
made, the ostensible purchaser, who was to hold the property in trust to 
reconvey it, executed to the vendor his promissory notes, which were to 
be surrendered on a reconveyance, but which were after maturity trans- 
ferred by such vendor to the appellant. These notes were by appellant 
afterwards surrendered to the secret trustee in consideration of a deed to 
the property which he made to appellant. In a suit by appellee, claiming 
under the execution sale, held: 

(1) By the assignment of the notes, the original owner of the homestead 
evidenced his consent that the agreement between himself and the secret 
trustee, and the assignee, should be carried out for the benefit of the 
assignee, and the original vendor was thereby estopped from denying the 
rights of the assignee, under the deed made to him by the secret trustee. 

(2) The property being the homestead, the transaction was not one of 
which the creditors of the original vendor could complain, as to the secret 
trust, and notice of such secret trust on the part of the assignee of the 
notes could not affect the title conveyed to him by deed on their surrender. 

(3) No title passed to the appellee who purchased at execution sale, the 
property remaining the homestead of the judgment debtor. Nor did that 
judgment against him which ordered a sale of the property operate as a bar 
to the assertion of the homestead rights of the vendor, by any one claiming 
it under him. 

(4) The transfer of the notes, and the subsequent deed made to the assignee 

on their cancellation, vested in the assignee all the title, legal and equitable, 

held by the original vendor or the secret trustee. Beard v. Blum, 59, 

2. A lot occupied by the head of a family as a place of business is part of 
his homestead, under the constitution which took effect April 18, 1876, and 
continues to be such as long as it is so occupied; it was otherwise prior to 
1876. Wright v. Straub, 64. 

3. The homestead is exempt from forced sale for taxes, except such as 
are assessed against the homestead itself, and a sale of it for other taxes as 
well as those assessed against it is inhibited by the constitution. Jd, 

4. A judgment lien takes precedence of a subsequently acquired home- 
stead right. It was not the intention of the convéntion, in extending home- 
stead exemption, to divest or interfere with previously existing rights. 
Even if such an intention had been clearly declared by that body, the su- 
preme court of the United States has held that an existing judgment lien 
is such a vested right as is beyond the power of a state constitutional cou- 
vention to divest or destroy. Id. 
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5. A lot on which stood a dwelling-house was purchased nearly three 
months before the expiration of a lease to a third party, who contin- 
ued to occupy it until the expiration of the lease. The purchaser declared 
his intention to his wife, and to no one else, to make the property his home- 
stead, and it appeared that he could not obtain possession before the expira- 
tion of the lease. On the expiration of the lease he removed to and occupied 
the dwelling-house. An injunction was obtained to restrain the sale of the 
property under execution issued on a judgment which was rendered against 
the purchaser before the date of his purchase. Held: 

(1) That the property was protected by the statute exempting the home- 
stead from forced sale. 

(2) That the injunction should have been perpetuated. Gardner v. Doug- 
lass, 76. 

6. Evidence is admissible to show that the defendant, before purchasing 
property claimed as a homestead, took the advice of counsel as to the valid- 
ity of the title which he was about to purchase. Scheuber v. Ballow, 166. 

7. The lapse of eight days between a cessation of business and a sale of 
the premises on which the business was conducted will not destroy its 
exemption as a homestead, unless there has been an abandonment. No 
fixed rule can be laid down as to what lapse of time will work an abandon- 
ment, but each case must be decided on its merits, Exemption is intended 
as a substantial benefit, and when it has attached it will not be removed 
without good cause. Id, 

8 It is no proof of fraud that the purchaser of a homestead knew that 
the creditors of his vendor were about to attach it, for his creditors could 
have no interest in it. Jd, 

9. The constitution accords protection to the place where the head of a 
family exercises his calling, but it does not extend its protection to a place 
in which the occupation followed is prohibited by the penal laws of the 
state, such as gaming. Though the party claiming homestead exemption 
did*engage in gaming on the premises, still, if his real business conducted 
there was legitimate, he would be protected; he would not be so protected, 
however, if the legitimate business was conducted only as a blind to conceal 
the gaming. Tillman v. Brown, 181. 

10. S. sued C. and procured the issuance of an attachment which was 
levied upon land situated in another county. A judgment by default was 
rendered for the debt, the attachment lien foreclosed, and by virtue of that 
attachment an order of sale was issued. C. claimed the property as a home- 
stead, and brought suit in the county where the land was located, to enjoin 
the sale. Held, that C. was not concluded as to his homestead rights by 
the decree foreclosing the attachment lien upon the land, as no such issue 
was made or adjudicated in that case. Seligson v. Collins, 314. 

11, Neither section 52 of article 16 of the state constitution, nor article 
1817 of the Revised Statutes, perpetuates the homestead exemption from sale 
to satisfy the debts of the surviving member of the marital union after his 
or her death, when no constituent of the family.remains. Givens v. Hud- 
son, 471. 

12. The section of the constitution above referred to does not attempt to 
declare under what circumstances property used during the life-time of a 
deceased person as a homestead shall be exempted from forced sale to sat- 
isfy debts against his estate. Id. 

13. Article 16, section 50, of the state constitution, simply declares that 
the homestead of the family shall be exempt from forced sale for the pay- 
ment of debts, and that clause, as well as the statutes (Rev. Stats., 2335), 
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HOMESTEAD — continued. 


indicates what persons may be considered as constituting the family after 
the death of husband and wife. Such family cannot be constituted by adult 
descendants other than ‘unmarried daughters” remaining with the family 
of the deceased. Id. 

14, Unless the homestead of the surviving member of the marital union 
has, on his or her death, descended and vested, wholly or in part, in fee or 
in some lesser estate, in some such person or persons as in law constitute a 
family, it will be liable to sale to satisfy debts of the deceased, as his or her 
other property is liable. Its exemption from forced sale depends upon the 
status or condition of those claiming the exemption, and not upon the status 
or condition of one from whom it was inherited. Id. 

15. The rules above announced apply with equal force to personal prop- 
erty exempt from forced sale, so far as the rights of creditors are concerned, 
though they may not always be applicable when considered with reference 
to the rights of those who are not creditors. Id. 

16. Community property, occupied as a homestead at the time of the hus- 
band’s death, was afterwards sold by the wife during the minority of their 
only child; administration was taken out on the estate, and more than ten 
years after, suit was brought by the child against the purchaser from her 
mother. Held, that the only cases in which it has been decided that the 
statute of limitations ran against a minor cestui que trust, in favor of a 
stranger, have been those in which the legal title to the property was vested 
in the trustee. Williams v. Otey, 8 Humph., 569; Smilie v. Biffle, 2 Barr, 52, 
On the death of the husband the legal title to the homestead vested in the 
wife and child, and the administrator had no right or control over it as part 
of the assets held by him for purposes of administration. Sossaman v. Pow- 
ell, 21 Tex., 664; O’Docherty v. McGloin, 25 Tex., 72. Hanks v. Crosby, 483. 

17. A defendant in trespass to try title, claiming the property as her 
homestead, alleged that she was a widow with a daughter and four grand- 
children living with her as members of her family. Held: 

(1) That the claim of homestead right was not sustained by the allega- 
tions, and was defective on special demurrer. 

(2) That on demurrer the pleadings are taken most strongly against the 
pleader, and the allegations did not necessarily import a state of facts con- 
stituting the defendant the head of a family in the sense that would exempt 
her home as a homestead under the constitution and laws; nor did it claim 
that she acquired her home as the surviving widow of her deceased husband 
by continuing to hold it after his death. Ramey v. Allison, 697. 

18. The abandonment of a husband by a wife, without cause, and con- 
tinuing until his death, will cause her to forfeit all claim to the homestead 
which the husband owned at the time of his death. Trawick v. Harris, 8 
Tex., 312; Earle v. Earle, 9 Tex., 630; Sears v. Sears, 45 Tex., 557. Duke v. 
Reed, 705. 

19. Formerly a mortgage on a homestead attached to it immediately on 
the death of the owner, leaving no member of his family surviving in 
whom the homestead right could vest, though such is not the rule under 
our present constitution. Lee v. Kingsbury, 13 Tex., 68; Stewart v. Mackey, 
16 Tex., 56; Inge v. Cain, decided at the present term, Jd. 


HORSE RAILROADS. See STREETS, 1. 
HUSBAND AND WIFE. See ComMMUNITY PROPERTY. Divorce. PaRTIEs, 2, 





3. SEPARATE PROPERTY. 
1. The sentence of a husband to the penitentiary, and his confinement 
there, is equivalent to an abandonment of the wife, and authorizes her to 
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HUSBAND AND WIFE —continued. 
manage and dispose of the common property, at least so far as to secure a 
support for herself and children, Slator v. Neal, 222. 

2. See opinion for facts held sufficient to constitute abandonment. The 
law will not justify a separation of husband and wife, brought about by 
jealousy, unless there is reasonable cause for that jealousy. Duke v. Reed, 
705. 

3. The abandonment of a husband by a wife, without cause, and continu- 
ing until his death, will cause her to forfeit all claim to the homestead which 
the husband owned at the time of his death. Trawick v. Harris, 8 Tex., 
312; Earle v. Earle, 9 Tex., 630; Sears v. Sears, 45 Tex., 557. Id, 


IGNORANCE OF LAW. See IMPROVEMENTS, 5, 6. MiIsTAKR, 1, 
IMPEACHING WITNESSES. See EvIDENCE, 33. WHLLs, 10, 
IMPERFECT TITLES. See LAND TITLEs, 1, 11. 

IMPLIED CONTRACT. See LANDLORD AND TENANT, 1, 2, 
IMPLIED COVENANT. See LANDLORD AND TENANT, 5, 6. 
IMPLIED DAMAGES. See DAMAGgs, 4-6. 

IMPLIED WARRANTY. See PaRTITION, 2, 


IMPROVEMENTS. 

1, One who purchases land from a vendor, to whom no patent had issued, 
but who had contracted with the’state for the land under a law which au- 
thorized a forfeiture on non-payment of instalments, and against whom a 
forfeiture was declared, is charged with notice that his vendor is not the 
true owner, and he cannot be such a possessor in good faith as will entitle 
him to pay for improvements, as against a patentee from the state, who 
secured title after the judgment of forfeiture. Hollis v. Smith, 280. 

2. No one who holds under an executory contract can recover compen- 
sation for improvements, on the annulment of the contract, on the sole 
ground that the vendor in such a contract has refused or failed to pay for 
the land as he agreed todo. Id. 

3. When, under a plea of improvements made upon land in good faith, 
the defendant fails to show the value of the land, without regard to the 
improvements, and there is no evidence on that point, he cannot recover, 
since his right under the statute is only to recover the difference between the 
value of the land with, and its value without, improvements. Thomas v. 
Quarles, 491. 

4. A possessor in good faith is one who not only supposes himself to be 
the true owner, but is ignorant that his title is contested by one claiming 
a better title. Houston v. Sneed, 15 Tex., 307. Such a one is entitled to 
the value of his improvements, though it should turn out that his title 
was defective, or that another had the superior title. The possessor must 
have reasonable ground to believe that he is the true owner. Dorn v, Dun- 
ham, 24 Tex., 366. This is a question of fact for the jury. House v. Stone, 
677. 

5. Hutchins v. Bacon, 46 Tex., 408; Sartain v. Hamilton, 12 Tex., 219, 
and Hill v. Spear, 48 Tex., 583, cited to show that the question of good faith 
is one of fact. A party’s knowledge of the existence of an adverse title, 
superior, as it may turn out, to his own, or a knowledge as to the muni- 

ments of his own title with which the law charges him, and notwithstand- 
ing he knows the contents of them, and in fact that their defects are in law 
fatal to the validity of his title, is nevertheless not rigidly held responsible 
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IMPROVEMENTS — continued. 
for his innocent errors as to the legal interpretation of either the validity 
and superiority of the adverse title, or of the inferiority of his own. Id, 

6. It is a question of fact to be determined whether he did in good faith 
believe his own to be the true and superior title. The application of the 
maxim that ‘‘every man is held to know the law” is not as to this class 
of cases recognized, but expressly disclaimed by our courts. Jd. 

7. But good faith alone, regardless of the character of title under which 
a party claims, does not entitle him to recover the value of his improve- 
ments. If a person does not look to the character of the title by which he 
enters upon and improves land, but recklessly acts on the presumption that 
any deed conveys a title, he doesso at hisown risk. If there are no grounds 
for his questioning the fact that he has neither a title nor the semblance of 
an apparent title, the law will conclusively presume that his claim is not 
based on good faith. Miller v. Brownson, 50 Tex., 583, Jd. 

8. See opinion for evidence held insufficient to sustain the presumption of 
law that there was a lack of good faith on the part of a claimant for the 
value of improvements. Id. 

9. A tenant in common, while in possession of the common property, 
purchased at a sheriff's sale, foreclosing a lien upon the land, and then 
claimed title adversely to his co-tenants. Held, that after paying their part 
of the debt secured by the lien, his co-tenants were entitled to their share of 
the rents, allowing him the value of improvements, etc. Duke v. Reed, 705, 


INADEQUACY OF PRICE. See’ExecuTion SALE, 4. FRAUDULENT CONVEY- 
ANCE, 1-3. SHERIFF'S SALE, 1. 


INCOME TAX, See OccupPaTIon TAX, 1. 
INHERITANCE. See DESCENT AND DISTRIBUTION. 


INJUNCTION. See Homesteap, 5. LIMITATIONS, 9. STREETS, 1. 

1. District courts have power to issue writs of injunction in cases in which 
a court of chancery would, under the rules of equity, have power to issue 
them ; and this without reference to the amount involved. Following An- 
derson County v. Kennedy, 58 Tex., 616. Stein v. Frieberg, 271. 

2. Such jurisdiction is properly exercised to prevent the sale, under an 
execution issued on a judgment of a justice of the peace, of property ex- 
empt under law from forced sale. (Following Alexander v. Holt, 59 Tex., 
205.) Jurisdiction, when once thus obtained, should be exercised to finally 
determine the rights involved under the issues made; and, if necessajy, to 
perpetuate the injunction. Following Willis v. Gordon, 22 Tex., 243; Witt v. 
Kaufman, 25 Tex. Sup., 384, and other cases cited. Id. 

8. S. sued C, and procured the issuance of an attachment which was lev- 
ied upon land situated in another county. A judgment by default was ren- 
dered for the debt, the attachment lien foreclosed, and by virtue of that 
attachment an order of sale was issued. C, claimed the property as a home- 
stead, and brought suit in the county where the land was located, to enjoin 
the sale. Held: 

(1) That C. was not concluded as to his homestead rights by the decree 
foreclosing the attachment lien upon the land, as no such issue was made 
or adjudicated in that case. ° 

(2) That since the order of sale commanded the sheriff to sell specific 
property, the effect of the injunction was to suspend the operation of the 
process until such time as the questions raised by the injunction suit might 
be determined. 

(3) In this case the injunction not only suspended the process but ques- 
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INJUNCTION — continued. 


tioned its validity and regularity ; the statute being imperative, the writ of 
injunction should have been returned to the court from which the order of 
sale issued. Seligson v. Collins, 314. 

4, An injunction may be wholly dissolved on sustaining a general de- 
murrer to the bill. O'Neal v. Wills Point Bank, 644. 


INJURY CAUSING DEATH. See MunicrpaL Corporations, 5-8. NEGLI- 


GENCE. 


INNOCENT PURCHASER. See Community Property, 3. ESTATES OF DECE- 








DENTS, 12. SEPARATE PROPERTY, 3. SUBSEQUENT PURCHASER. WILLS, 6. 

1, One is in contemplation of law a purchaser for value if the considera- 
tion is paid at his request by a third party, whois his debtor. Slator v. 
Neal, 222. 

2, A vendor after giving an absolute deed, which was recorded, remained on 
the land as tenant of his vendee; the vendee sold the land to a third party, 
and the original vendor claimed that, though he gave a deed absolute in 
form, it was in reality a security for debt, and that the third party was 
chargeable with constructive notice of his claim, because at the time of his 
purchase a suit for possession was pending in a justice’s court in favor of 
the original vendee against the original vendor. Held: 

(1) That lis pendens is constructive notice of that only which is involved 
in the litigation; that in an action of forcible detainer for the possession of 
land, by a landlord against a tenant, for failing to pay rent, no question of 
title could have been adjudicated, and hence such a suit could not charge 
third parties with notice of an assertion of title by the tenant inconsistent 
with his absolute recorded deed. 

(2) That the vendor’s possession as tenant of his vendee was entirely con- 
sistent with his deed to the latter, and would not constitute notice of any 
assertion of right to the land inconsistent with his conveyance. Following 
Eylar v. Eylar, 60 Tex., 315. 

(3) That if the third party purchased with notice of the tenant's asserted 
rights, he would simply occupy the position of his vendor; if, in addition, 
the first deed was on its face a mere security for debt, the third party’s only 
remedy, if chargeable with notice, would be a foreclosure of the lien; but if 
it was a conditional sale, and the vendor forfeited his right to repurchase, 
the third party was entitled to the property. If the vendor had not lost the 
right to repurchase, he was entitled to hold the land by tendering the 
amount agreed upon for repurchase. If the third party was an innocent 
purchaser for value without notice, he was entitled to the land free from 
incumbrances. Hoffman v. Blume, 334, 

8. A purchaser from the original grantee of a certificate is charged with 
notice of the legal title, which, before the date of his purchase, had passed 
by patent to an assignee of the certificate. Tom v. Sayers, 339. 

4, One who buys from a party during the pendency of a suit involving 
title to land, or who buys between the time a final judgment is rendered 
therein, and the time an appeal or writ of error is perfected, or pending 
either, is a purchaser pendente lite, and a judgment ultimately rendered 
will not only affect him with notice of the adverse claim, but will bind him 
as it will a party to the record, and through process under that judgment 
he may be evicted. Following Harle v. Langdon, 60 Tex., 555. Randall v. 
Snyder, 350. 

5. If, however, the judgment be rendered in favor of the vendor of one 
who purchases pendente lite, then, while such purchaser will be charged 
with notice of the adverse party’s right, yet he will ‘not be bound by a 
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INNOCENT PURCHASER — continued. 

judgment rendered in any subsequent suit on the same cause of action, 
unless he is made a party thereto, and this though the real origin of his 
right may be subsequent in point of time to the date of the judgment thus 
rendered, Id. 


INSOLVENT ESTATES. See Limitations, 14, 
INSTRUCTIVE DISPATCH, See Lanp TITLEs, 1, 3, 7, 8. 
INSURANCE. See PLEADING, 15, 16. 





1. In a suit upon a policy of insurance against loss by fire, it was error to 
admit in evidence a bill of indictment against the insured for arson (having 
reference to the fire which occasioned the loss) and the judgment of acquit- 
tal, when there was nothing shown by defendant's testimony casting sus- 
picion on the plaintiff. Crescent Ins, Co. v. Cump, 521. 

2. A policy of insurance stipulated among other things that ‘‘if the in- 
terest of the assured in the property be any other than the entire, uncon- 
ditional and sole ownership of the property for the use and benefit of the 
assured, . . . it must be so expressed in the written portion of the policy, 
otherwise the policy shall be void.” A stock of goods was insured by the 
policy in which the estate of the deceased partner of the assured had an in- 
terest which existed at the date of their destruction by fire, which was not 
referred to in the policy. Held: 

(1) While, at common law, the assured succeeded as surviving partner to 
the legal title to all the personalty belonging to the former firm, it was, how- 
ever, in trust, not for his own use and benefit, but for the payment of part- 
nership debts and to distribute what might be afterwards left among those 
entitled to it. 

(2) Whether the interest of the assured was a legal or equitable one in ail 
the insured goods of the former firm, or whether he was or was not a 
trustee, was immaterial; he was not the sole and unconditional owner for 
his own use and benefit, and could not recover on the policy. Id. 

8. An insurance policy provided that in the event of loss the insured party . 
should bear one-fourth of the loss, and that in the event of other insurance, 
which could be made only with the consent of the insurer, the company 
should only be liable for its proportion of three-fourths of the cash market 
value at the time of the fire. The insured, with the consent of the first com- 
pany, took out policies in other companies on the same property, and after- 

. wards the property was destroyed by fire. Held: 

(1) That in case of a total loss by fire of the insured property, provided it 
be not personal property, the policy must be considered a liquidated demand 
against the company for the full amount expressed on its face. R. S., 2971. 

(2) That foreign insurance companies, electing to do business in this state 
under the terms of the statute, must be held to have assented to be governed 
by our laws, and to have their contracts made and to be enforced in this 
state, construed as would be like contracts made by a home company. Fol- 
lowing Thwing v. Ins. Co., 111 Mass., 93; Cox v. United States, 6 Pet., 172. 

(3) The evident intent of the statute was to make all policies on real prop- 
erty, in cases of total loss, valued policies, without regard to stipulations to 
the contrary contained in the policies. The stipulation for partial indemnity 
in case of additional policies being taken out in other companies, with the 
consent of defendant, did not change defendant’s liability to pay the full 
sum named in the policy. 

(4) The mere fact that the sum of the several policies gave the insured full 
indemnity for the loss furnished no grounds for refusing to pay the several 











INSURANCE — continued. 


policies. In order to secure good faith on the part of the insured, the first 
company could, under the contract, have refused to allow him to insure in 
other companies. 

(5) To the extent that the policy covered personal property, its provisions 
as to the share of loss to be suffered by the insured, as to contributions by 
the several companies, and like matters, should be allowed full force and 
effect. Queen Ins. Co. v. Jefferson Ice Co., 578. 

4, If a policy provides that it shall be paid within sixty days after proof 
of loss, interest cannot run until the sixty days have expired. The contract 
was intended to secure an indemnity against loss, the parties agreed on 
the amount of the indemnity, and interest prior to the date when the 
sum fixed by the policy was to be paid could constitute no part of the indem- 
nity contracted for. Following Nevins v. Ins. Co., 3 Ben. Fire Ins. Cases, 
883. Id. 

5. A policy provided that in case of loss the insurance company should 
only be liable for the interest of the insured in the property destroyed. Ina 
suit on the policy plaintiff alleged that the property destroyed belonged 
tohim. Held, that a general denial put the ownership in issue, and evi- 
dence could be adduced to disprove plaintiff's claim. Jd. 


INTEREST. See Hetrrs, 3. INSURANCE, 4. SALE, 2. 








1. A judgment on a note, which provides that the obligors pay attorneys’ 
fees in the event of a suit, may have properly incorporated in it such fees 
as part of the main judgment, without special mention thereof being made, 
either in the verdict or judgment; and where the note on its face bears 
twelve per cent. interest, it is proper that the amount covering attorneys’ 
fees carried into the judgment should, like the main debt, bear twelve per 
cent. interest. Washington v. First Nat. Bank, 4. 

2. A note was given due six months after date ‘‘ without interest” on a 
contract, under which six months were allowed the makers of the note to 
perform certain stipulations necessary to the completion of the contract. 
Heid, that the effect of the note was the same as if the words *‘ without in- 
terest’ had not been inserted, and that the note bore interest from the date 
of its maturity. Roberts v. Smith, 94. 

8. Under the constitution and statutes of Texas, in force March 26, 
1874, eight per cent. per annum was allowed when no interest was specified, 
but the parties might agree upon any rate (Pasch. Dig., art. 3940). The Re- 
vised Statutes of the United States, section 5197, provide that national banks 
may charge the rate of interest allowed by the state or territory where they 
are located, and no more, but where no rate is fixed by such state or terri- 
tory, the bank shall not charge exceeding seven per cent. perannum. Nat, 
Bank v. Bruhn, 571. 

4, The general rule and intention is, that national banks shall stand on 
the same footing with individuals; the United States statute provides what 
interest its banks shall charge when no rate has been prescribed by the state ; 
but the rate had been regulated by the state in March, 1874, and hence na- 
tional banks could at that time contract for any rate of interest, like indi- 
viduals. This is the spirit and intention of the law and is certainly not 
against its literal meaning. Id. 

5. The decisions of the United States supreme court teach that the stat- 
ute referred to is to be liberally construed in favor of national banks, and 
even when the language of the statute would restrict them to a less rate of 
interest than is allowed to individuals, the intendment of the law must be 
presumed to have been otherwise. Tiffany v. Nat. Bank of Mo, held that the 
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INTEREST — continued. 
intent of the law was to put national banks on an equal footing with state 
banks; to allow the state banks to charge any amount of interest, and na- 
tional banks only eight per cent., would violate that intention; to say that 
national banks could charge only seven per cent., would be to say that the 
state had prescribed no rate of interest. Cases reviewed. Id, 


INTERVENTION. See ATTACHMENT, 1. LIMITATIONS, 20. 


JUDGMENTS AND DECREES. See APPEAL, 1. Costs, 2. JUDGMENT Liky, 
LIMITATIONS, 6. REPLEVY BOND, 1. 

1, A judgment on a note, which provides that the obligors pay attorneys’ 
fees in the event of a suit, may have properly incorporated in it such fees as 
part of the main judgment, without special mention thereof being made, 
either in the verdict or judgment; and where the note on its face bears 
twelve per cent. interest, it is proper that the amount covering attorneys’ 
fees carried into the judgment should, like the main debt, bear twelve per 
cent, interest. Washington v. First Nat. Bank, 4. 

2. Objections to a judgment cannot be taken for the first time in the 
supreme court. Gaines v. Nat. Exch. Bank, i8. 

3. A judgment which, though not dormant, has lost its lien, may be made 
the basis of an action to restore the lien either by scire facias or by action 
of debt. Anderson v. Boyd, 108. 

4. Where a court having jurisdiction of the person and subject-matter 
decided that a bond for title was for the conveyance of land, held, that ina 
collateral proceeding it could not be shown that the bond was merely fora 
quitclaim deed, the judgment of the court in the former action being evi- 
dence of a good title tothe land. Thorn v. Newsom, 161. 

5. A judgment in a proceeding between third parties cannot divest title 
out of one not a party, and is not admissible in evidence against him on an 
issue involving the title. Foster v. Powers, 247. 

6. A probate court may correct errors in its decrees arising out of fraud 
or mistake. Vance v. Upson, 266. 

7. The heirs of an intestate alleged in their petition that a certain party 
instituted suit against the intestate on a fictitious claim, and fraudulently 
employed an attorney to appear for him and confess judgment; that intes- 
tate had no notice of the action, and the attorney confessed judgment 
without his knowledge. That afterwards the party obtained letters of ad- 
ministration on intestate’s estate, and fraudulently allowed the judgment to 
be proved up against the estate. Held: 

(1) That such a judgment was liable to be set aside and annulled bya 
direct proceeding instituted by a party to the suit whose rights were preju- 
diced by the fraud. 

(2) That a suit to annul the judgment commenced in the court where the 
alleged fraudulent judgment was obtained, against the parties who enacted 
and participated in the fraud, by the heirs of the party who suffered from 
it, was such a direct proceeding. 

(83) That had the attempt been merely to treat the judgment as a nullity 
in avoiding the proceedings had in the estate of intestate, then the attack 
would have been collateral. Buchanan v. Bilger, 589. 

8. Inacase of trespass to try title, plaintiff proved a regular chain of 
title from A. down to himself, and claimed that A. was the heir of the 
patentee, but the only proof he offered to support that allegation was a de- 
cree of a district court vesting in A., as heir of the patentee, an interest in 
the land in controversy. Held: 

(1) That as defendant was not a party to the decree in question, he was 
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JUDGMENTS AND DECREES— continued. 

not bound by its adjudication of the kinship of A., and that kinship could 
not be proved by the mere production of the decree. Citing Wharton’s Ev., 
$ 823. 
’ (2) That, unless the patentee was dead and A. was her heir, her heirs were 
not before the court, and the decree would pass the title only as against par- 
ties to the suit and privies. The decree was admissible, but was not suf- 
ficient to prove the heirship of A. 

(3) That as no common source was proved and A. did not produce suffi- 
cient evidence to connect himself with the patent, he was not entitled to 
judgment. Pratt v. Jones, 694. 


JUDGMENT CREDITORS. See JupGMmentT Lien, 1-3. 


JUDGMENT LIEN. See JuDGMENTs, 3. PRINCIPAL AND SURETY, 1. 

1, One who transfers, in fraud of his creditors, land not occupied or desig- 
nated for homestead purposes, though the transfer be made before judgment 
on a debt existing at the date of the transfer, cannot defeat the lien of the 
judgment by afterwards procuring a reconveyance ef the land and occupying 
it as a homestead. Gaines v. Nat. Exch. Bank, 18. 

2. Such judgment creditor may enforce his right as against the fraudulent 
vendor by an equitable proceeding to set aside the fraudulent deed and 
remove cloud from title, and is not compelled to resort in the first instance 
to a levy and sale of the property. Id. 

3. A suit by the judgment creditor to remove cloud from title, and to set 
aside such fraudulent deed, brought on the return of an execution issued in 
time, preserves the judgment lien. Jd. 

4. A judgment lien takes precedence of a subsequently acquired homestead 
right. It was not the intention of the convention, in extending home- 
stead exemption, to divest or interfere with previously existing rights. Even 
if such an intention had been clearly declared by that body, the supreme 
court of the United States has held that an existing judgment lien is such a 
vested right as is beyond the power of a state constitutional convention to 
divest or destroy. Wright v. Straub, 64. 


JUDICIAL ACT. See MunicrpaL CORPORATIONS, 7. 


JUDICIAL NOTICE, See EVIDENCE, 31. NEGLIGENCE, 16. POLITICAL QUES- 
TIONS, 1. 


JUDICIAL QUESTIONS. See PoLiticaL QUESTIONS, 1, 


JUDICIAL RECORDS. 
1. Third parties cannot impeach the record of a court of general jurisdic- 
tion by evidence aliunde, when such record is regular upon its face; but if 
the face of the record shows that the court had no jurisdiction over the 


person of defendant, it can always be collaterally attacked. Collins v. 
Miller, 118. 


JUDICIAL SALES. See Execution SALE. HOMESTEAD, 1. SHERIFF’s SALE. 
Tax SALE, 


JURISDICTION. See Community Property, 6. EscHEeats, 6. ESTATES OF 
DECEDENTS, 12. EXECUTION SALE, 2, 3. INJUNCTION, 1, 2. JUDGMENT, 4. 
VENUE. WILLS, 7. 

1, Suit was brought in the probate court, and the probate judge being 
disqualified, from interest, the case was transferred to the district court. 
Afterwards the plaintiff brought another suit in the district court against 
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JURISDICTION — continued. 





the same defendants. Both involved the construction of a clause in a-wil] 
under which plaintiffs claimed specific property. Held: 

(1) That a motion to transfer the suit first brought, back to the probate 
court, because the disqualification of the judge had ceased, was properly 
overruled. 

(2) The district court had full jurisdiction to make, not only any order the 
county court might have made, but to consolidate the two suits and deter. 
mine finally the construction of the will, 

(3) The authority of the district court on a consolidation of the two suits 
was not limited to a construction of the will, but extended to the final ad- 
jucication of all rights of property claimed by the contestants under the 
will. Hawes v. Foote, 22. 

2. Ina suit by attachment to recover a debt due from a mercantile part- 
nership, and brought in a county in which neither of the defendants resided, 
one of the defendants pleaded in abatement, claiming the privilege of being 
sued in the county of his residence. Afterwards, and after the dissolution 
of the partnership, the other defendant filed a general denial to the action, 
Held: 

(1) The entry of an appearance, and the filing of a general denial by the 
defendant last answering (it being shown that firm debts were still unpaid), 
brought both parties defendant into court for the purposes of the attach- 
ment already levied on partnership property alone, notwithstanding the plea 
in abatement filed by the other partner, and jurisdiction attached. 

(2) The court had jurisdiction to foreclose the attachment and to render 
any other judgment affecting only the firm estate. Sanger v. Overmier, 57, 

3. Third parties cannot impeach the record of a court of general juris. 
diction by evidence aliunde, when such record is regular upon its face; but 
if the face of the record shows that the court had no jurisdiction over the 
person of defendant, it can always be collaterally attacked. Collins y, 
Miller, 118. 

4, Although the constitution gives the district courts jurisdiction over the 
subject-matter of escheats, it expressly provides that the legislature shall 
declare a method for giving effect to escheats, and this jurisdiction can be 
exercised only in the manner prescribed by the legislature. The legislature 
has declared that, in addition to actual notice to persons in possession of, or 
claiming, the estate sought to be escheated, given eight successive weeks 
previous to the return day of the citation, a notice shall be published in the 
county newspaper, setting forth briefly the contents of the petition, and re- 
quiring all persons interested in the estate to appear and show cause why it 
should not be vested in the state. In case this requirement is not complied 
with the court has no jurisdiction. It makes no difference that parties ap- 
pear and claim to be the heirs of the deceased; their claims cannot be con- 
sidered until all persons who may be interested in the estate are notified in 
the manner provided by statute. Wiederanders v. The State, 133. 

5. A mistake in stating the value of the claim sued on may be corrected 
by the plaintiff in a trial amendment for the purpose of giving the court 
jurisdiction. If the value stated in the amended petition was fictitious, the 
defendant could have alleged and proved that fact, and so defeated the juris- 
diction; but as that fact did not appear upon the face of the record, it fur- 
nished no grounds for sustaining a demurrer to the jurisdiction, McDannell 
v. Cherry, 177. 

6. Though the United States Revised Statutes, sec. 629, provide that the 
circuit courts of the United States have original jurisdiction of all suits at 
law or in equity arising under the patent or copyright laws of the United 

















JURISDICTION — continued. 
States, yet when, in determining rights involved in a suit pending in a state 
court a question involving the validity of a patent arises incidentally or col- 
Jaterally, the state court has power to decide it. Following Nash v. Lull, 
102 Mass., 62; Rich v. Hotchkiss, 16 Conn., 409; David v. Park, 103 Mass., 
502, and other cases cited in the opinion. Brown v. Texas Cactus Hedge 
Co., 396. 

7. The court of appeais dismissed an appeal because the bond misdescribed 
the judgment, and adjudged the costs against the appellant in that appeal 
and the sureties on his supersedeas appeal bond. Appellee (in that appeal), 
in the county court, then filed a motion to render judgment against the 
sureties for the amount of the judgment appealed from. Held, that the 
county court could make no additional orders in the case other than to en- 
force whatever the mandate of the higher court directed. In cases where, 
upon the face of the record, a judgment may be rendered against the sure- 
ties upon the appeal or writ of error bond, such judgment must be rendered 
by the appellate court, and not by the court a quo. Burck v. Burroughs, 
445. 

8. Jurisdiction of the district courts over estates of decedents. (See Es- 
TATES OF DECEDENTS, 3-8.) Pelham v. Murray, 477. 

9. It is well settled that the district court has no original jurisdiction to 
revise the proceedings of a county court sitting in matters of probate; its 
jurisdiction in this respect is entirely appellate. Following Franks v. Chap- 
man, 60 Tex., 46. Buchanan v. Bilger, 589. 

10. Our statutes positively require that an applicant for a certiorari from 
the district to the county court shall give a bond for the costs of the proceed- 
ing, or for the performance of the judgment of the district court in case it 
should be against him; without one of these bonds the appellate jurisdiction 
of the district court does not attach. R. S., 290, 291, 292. Id. 

11. An original suit on an administrator's bond cannot be brought in the 
district court until the administrator has been discharged. During the pend- 
ency of an administration in a county court, that court has entire super- 
vision of the estate, and has full power to protect all parties concerned, 
This is the case even when the estate has been practically closed, if the final 
account of the administrator has not been passed upon. Id. 


JURY. See QuEsTIONS or LAW AND Fact. 

1, The jury may read the pleadings in their retirement, but it is not their 
duty to do so, and it is error to charge them that it is; but such error is not 
ground for reversal unless its result was to mislead the jury, and sucha 
result is claimed on appeal. J. & G. N. R’'y Co. v. Leak, 654, 

JURY TRIAL. See Practice 1n District Court, 10, 11, 
JUSTICES’ COURTS. See APPEAL, 3. INJUNCTION, 2. 
KILLING STOCK. See NeGLicence, 5-10, 13-17. 
KINSHIP. See EviIpENce, 36. 


LACHES. See Liwirations, 9, 14. PARTITION, 1. 
1, Ordinarily laches will not be imputed to one who, having a cause ot 
action, fails tosue while the statutes of limitation are suspended. Merrill 
v. Roberts, 441. 


LAND CERTIFICATE. See INNOCENT PURCHASER, 3. TRESPASS TO TRY TITLE, 2. 

1. This case distinguished from Hughes v. Lane, 6 Tex., 294, and Peck v. 
Moody, 23 Tex., 94, and the doctrine announced in these cases, that head- 
right certificates were required to be approved, or established by suit, in 
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LAND CERTIFICATE — continued. 


order that title might be secured under them, has no application to a cage 
where patent had issued and suit is brought by those claiming under the 
patent. Merrill v. Roberts, 441. 

2. See opinion in this case for facts pleaded, under which it was held that 
the doctrine of stale demand did not bar a recovery of the community inter. 
est in land by the heirs of a deceased wife, whose husband had transferred 
his interest in the headright certificate, by virtue of which the land wag 
patented to his assignee. (The husband transferred his interest in the cer. 
tificate in 1851; the wife died in 1839; the certificate issued in 1888; the 
land was patented in 1860 to the assignee of the husband, and suit wag 
brought to recover the community interest inherited from the mother, in 
1880.) Id. 


LANDLORD AND TENANT. See INNOCENT PURCHASER, 2. 


1. On June 23, 1882, M. leased a house to W., the lease to expire at 12 M, 
on June 20, 1883; in November, 1882, S., with the consent of M., acquired 
from W. the unexpired term. Held, that the term expired at 12 M. on the 
20th of June, 1883, and that M. was entitled to possession at that time, with- 
out giving notice, unless by another contract he consented to the further 
occupancy of the premises by 8S. If up to the expiration of the lease M. had 
expressed no intention of leasing to S. for another year, but permitted him 
to remain in possession and pay rent as before, an implied contract that he 
should occupy the property another year might arise. Shipman v. Mitchell, 
174. 

2. If, however, at or before the expiration of the lease, the tenant was 
informed that he would not be allowed to occupy the premises, after the 
expiration of the lease, otherwise than as a tenant from month to month, no 
contract that he should occupy the premises for a year could be implied, for 
an implied contract arises from the presumed intention of the parties, and in 
this case the landlord expressed his intention to the tenant and the tenant is 
presumed to have assented to the proposition. Id. 

3. Our statutes do not prescribe for what length of time demand for 
the possession of rented premises, held at will, must be made to entitle the 
landlord to an action of forcible detainer; thirty days’ notice given by M.’s 
agent was held sufficient in this case. Id. 

4, One who contracts to rent a house for a term of years, to begin ona 
future day, on which possession is to be delivered, and who is unable to 
obtain possession at the time stipulated, but who afterwards aceepts a prof- 
fer from his landlord to lease for a like term, for the same rent, to begin 
when possession was actually delivered, is estopped from claiming damages 
for the non-delivery of possession to him in the first instance. Hertzberg v. 
Beisenbach, 262. 

5. When premises are leased, with possession to be delivered at a future 
day, the lessor impliedly covenants that there shall be no impediment to the 
lessee’s obtaining possession at the time stipulated; for a breach of such 
covenant an action will lie. Jd. 

6. But the implied covenant does not extend to any period beyond the 
day when possession is to be delivered. If, after that time, a stranger tres- 
passes on the premises, and, obtaining possession, withholds it from the 
lessee, his remedy is against such stranger, and not against his landlord. 
Following King v. Reynolds, 67 Ala., 229, and Hays v. Porter, 27 Tex., 
92. Id. 

7. Plaintiff, a landlord, procured a distress warrant and levied on the 
ungathered crop of defendant, who was his tenant, in order to satisfy @ 
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LANDLORD AND TENANT — continued. 


claim for rent and supplies. He then gave the required bond, and had the 
property sold and the money paid into court. At the next term of the court 
he prayed for a foreclosure of his lien, judgment for his debt, and that the 
proceeds of the sale be applied to his judgment. Defendant answered that 
the debt was not due, and in reconvention claimed damages for the mali- 
cious suing out of the writ. Held: 

(1) That article 3113, Revised Statutes, did not restrict the defendant to a 
suit on the bond, but he could claim damages in reconvention. 

(2) That since the contract between the landlord and his tenant specified 
no date for the payment of the rent, it was not error to charge that a gen- 
eral custom among merchants in the same community, relating to transac- 
tions of the same kind, could not be held as absolutely fixing the time of 
payment, but only as a matter of evidence to be considered by the jury. 

(3) That only when a distress warrant has been both illegally and unjustly 
sworn out can recovery be had upon the bond, and the same would probably 
be true in regard to a plea in reconvention. After a debt for rent or sup- 
plies is due, the suing out of a warrant is not illegal, and no matter how 
grossly unjust or ruinous to the tenant it may be, there is no remedy as the 
law now stands. Slay v. Milton, 421. 


LAND TITLES. See DEEDS. COMMUNITY PROPERTY. GRANT. HOMESTEAD. 


INNOCENT PURCHASER. LAND CERTIFICATE. SEPARATE PROPERTY. TRES- 
pass TO TRY TITLE. 

1. Suit was brought under the act of the state legislature of August 15, 
1870 (Acts of 1870, pp. 201-204), for the confirmation of what was claimed 
to be an imperfect title to something over five leagues of land situate in 
Hidalgo county. That act provided for the confirmation of such titles to 
land within a designated portion of the state west of the Nueces river, if it 
was found that such a title ‘‘ would have matured into a perfect title under 
the laws, usages and customs of the government under which it originated, 
had its sovereignty over the same not passed to and been vested in the re- 
public of Texas, provided said title was originally founded in good faith.” 
Held: 

(1) That if the steps taken by the applicant to procure the land from the 
existing government prior to the revolution of 1836 had progressed to the 
termination of the ‘‘instructive dispatch,” which was ordered to be passed 
to the executive of the state of Tamaulipas, and the dispatch shows that 
whatever had been done was performed in accordance with the laws in 
force, it must be presumed that the grant would have been issued by the 
executive, through his act in perfecting it, had there been no change in the 
sovereignty. 

(2) If the ‘instructive dispatch ” shows upon its face that the successive 
steps taken to complete the imperfect title were, as far as they had pro- 
gressed, not in accordance with the laws then in force, no presumption can 
be indulged that the grant would ever have been perfected, even if there had 
been no change in the sovereignty. State v. De Leon, 553. 

2, On November 3, 1833, an inhabitant of the town of Reynosa applied for 
land under the colonization law of Tamaulipas of December 15, 1826; the 
inspection, survey, appraisement and other proceedings required by that law 
(sec. 7, art. 765, Pasch. Dig.) occurred after the law of October 19, 1833, passed 
for the benefit of the inhabitants of Camargo, Mier, Guerraro and Laredo, 
was in force. Held, that in a suit brought under the act of August 15, 
1870, to confirm title, the rights of the plaintiff were to be determined by 
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LAND TITLES — continued. 


considering the regularity of the incipient steps to obtain title under the law 
of December 15, 1826, and not under that of October 19, 1833, which had no 
reference to applications for land by the inhabitants of Reynosa. Jd, 

8. Though the law of December 15, 1826, of the state of Tamaulipas 
seems to have contemplated that the initial proceeding in securing land was 
by petition to the governor, yet since the custom often was to apply to an 
alcalde or to the ayuntamiento, the instructive dispatch following which 
and referred to the governor was acted on and deemed sufficient to obtain 
a concession, the fact that such petition was to an alcalde instead of the 
governor would not vitiate the title, or render invalid the incipient steps 
taken after the petition, and before the act of possession. Following State 
v. Sais, 47 Tex., 307, 315. 323; State v. Sais, 60 Tex., 87. Jd. 

4. The colonization law of the state of Tamaulipas of October 19, 1838, 
construed, and held: that there is nothing in that act which repeals the 
third article of the colonization law of 1826 in regard to the initial proceed- 
ings by petition to secure land, or which required that the petition should 
be addressed to the ayuntamiento. Jd. 

5. Though parol evidence is not admissible to establish the fact that cer. 
tain paper evidences of title were sufficient to vest title under the laws of a 
former government, yet when such testimony is given by one familiar with 
such laws, who was himself an alcalde who, in an official capacity, admin- 
istered the law, it might be valuable as evidencing the previous contempo- 
raneous construction of such law. Id, 

6. The construction of the laws of a former government, in regard to the 
powers of its officers, adopted and acted on by the constituted authorities 
of such former government, will be respected, unless it be shown that they 
transcended their powers or acted clearly in violation of the laws then in 
force. Following Hancock v. McKinney, 7 Tex., 384. Id. 

7. After the lapse of forty years it will be presumed that an “instructive 
dispatch,” relating to the acquisition of land under the colonization laws 
of Tamaulipas, which was prepared in like manner with others which re- 
ceived the sanction of the government of that state, acting through officers 
familiar with their duties and powers, was legally prepared, and would have 
been followed by a grant of the land from the governor if presented to him 
for that purpose. Id. 

8. The laws of Tamaulipas did not require any of the papers constituting 
the instructive dispatch required by the colonization law of 1825 to be 
authenticated by two assisting witnesses. Had such requirement been made 
and disregarded, the paper could still be shown to be genuine by other testi- 
mony, under the rules regulating evidence. Td. 

9. In a suit to confirm title to land west of the Nueces river, under the 
act of August 15, 1870, an excess of three labors in the actual survey of 
a tract which was denounced for five leagues, would, after the lapse of 
forty years, constitute no ground for withholding a confirmation of title 
to the entire survey. Nor could the fact that the appraisers fixed the price 
of pasture land at $10 instead of $30 per league affect the right to a con- 
firmation of a title in other respects proper to be confirmed. In such case 
the payment of the amount due the government would be required before 
the applicant could be entitled to the benefits of a judgment confirming his 
title. Id. 

10. The patentee of land died, leaving seven heirs. Plaintiffs brought 
suit for the land, claiming through a deed purporting to be the deed of the 
heirs. One of the heirs and the surviving husband of another were defend- 
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LAND TITLES — continued. 
ants. The court below decided that the deed was a forgery, and vested title 
in the two defendants. Held: 

(1) That as defendants showed no interest in the portion of one of the 
heirs, if plaintiffs owned that portion, the decree divesting them of their 
title to it was error. 

(2) That the testimony of a subscribing witness to a deed, given twenty-seven 
years after the execution of the instrument, that he knew the deed in evi- 
dence was not the genuine one because the genuine one bore his mark on 
his signature written by C., while the one in evidence did not bear his mark, 
and his signature on it was not in the handwriting of C., was not sufficient 
to prove forgery in the presence of strong evidence to the contrary (for 
which see opinion). Hutcheson v. Meazell, 604. 

11. A number of parties brought suit against the state under an act passed 
August 15, 1870, seeking a confirmation of title and patent to land. Plaint- 
iff relied on an instrument, which bore date in 1841, and which purported 
to be a confirmation of title to certain purchasers from the original claimant 
of the inchoate title. Held: 

(1) That it was essential to the right to bring suit under the act that the 
grant of land sought to be confirmed should have had its origin prior to 
December 19, 1836, and that the burden of proving that fact was on the 
plaintiffs. 

(2) That a recital in the paper title attached to the petition, that the act of 
sale was made by the alcalde under superior orders dated October 5, 1836, 

was not sufficient evidence that the title originated prior to Deceniber 19, 
1836. Plaintiffs should have shown that their imperfect title had such an in- 
ception prior to December 19, 1836, as entitled them to be perfected under 
the former government. 47 Tex., 307. 

(3) The mere fact that the proper authorities ordered a sale of the land 
did not connect plaintiffs with the title; their title had its inception only 
when their bid was accepted, and they then acquired an equitable title which 
. would have become perfect on payment of the: purchase money. Unless 
they proved such an equitable title in themselves prior to December 19, 1836, 
they could not sue under the act. Garza v. The State, 670. 








| LAPSE OF TIME. See LAND TITLEs, 9. PARTITION, 1. 

1. After the lapse of forty years it will be presumed that an “instructive 
dispatch,” relating to the acquisition of Jand under the colonization laws of 
Tamaulipas, which was prepared in like manner with others which received 
the sanction of the government of that state, acting through officers famil- 
iar with their duties and powers, was legally prepared, and would have 
been followed by a grant of the land from the governor if presented to him 
for that purpose. State v. De Leon, 553, 





LAW AND EQUITY. See Partition, 4, 


) LAWS. 

1. Proof by parol evidence of laws of former government. (See Evt- 
, DENCE, 29.) State v. De Leon, 553. 
2. The construction of the laws of a former government, in regard to the 
powers of its officers, adopted and acted on by the constituted authorities 
of such former government, will be respected, unless it be shown that they 
transcended their powers or acted clearly in violation of the laws then in 
; force. Following Hancock v. McKinney, 7 Tex., 384. Id. 





LAWS OF FORMER GOVERNMENT. See Laws, 1, 2. 
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LIBEL. 

1. Elsewhere the rule seems established that in cases of libel, where the 
defendant justifies, by alleging the truth of the libelous matter, and fails to 
prove the allegation, it may be considered a circumstance tending to show 
malice; but under our statute the absolute right to plead several matters ig 
unlimited if they are pertinent to the cause, filed at the same time and in 
the due order of pleading. There is no qualification or abridgment of this 
right in matters that are inconsistent; such a qualification would destroy 
the right. Following Fowler v. Davenport, 21 Tex., 626. Express Print. 
ing Co. v. Copeland, 354. , 

2. One plea cannot be used as evidence, or as an admission, for the pur- 
pose of destroying another inconsistent plea contained in the same answer; 
and where in a libel suit the defendant fails to sustain his plea of jus- 
tification, that plea will not be taken as a circumstance tending to establish 
malice on the ground that the plea was not sustained by the evidence, when 
probable cause and the non-existence of malice are asserted in the answer, 
Id. 

3. When a person becomes a candidate for a public office, conferred by 
a popular election, he should be considered as putting his character in issue, 
so far as respects his qualifications for the office. Whatever pertains to 
the qualifications of the candidate for the office sought is a legitimate sub- 
ject for discussion and comment, provided all statements and comments are 
confined to the truth, or what in good faith and upon probable cause is 
believed to be true. The press is entitled to the same privileges and subject 
to the same limitations in discussing qualifications of candidates as are 
private individuals, ‘‘ Every facility should be allowed for the quick dis- 
semination of useful facts, and the freedom of the press should not be re- 
strained further than is absolutely necessary to protect private character 
from falsehood and slander.” Belo & Co. v. Wren, 5 Tex. L. R., 158. Id. 


LIENS. See EXECUTION, 1. JUDGMENT LIEN. MECHANICS’ LIENS. SEPARATE 
PROPERTY, 3. 


LIMITATIONS. 

1. A negotiable promissory note given by a debtor does not amount to 
payment of the debt for which it is given unless the circumstances show 
that such was the intention of the parties. Hence, a note given by agree- 
ment between merchant and merchant, not in payment of a debt, but to evi- 
dence a credit in their dealings with each other and as a convenient basis of 
future credit, will not, when it constitutes an item in a mutual current ac- 
count between the parties concerning the trade of merchandise between 
merchant and merchant, be barred by the lapse of four years from its ma- 
turity in a suit upon an account (containing that item), for the balance due 
on that account. The account would not be subject to the statutory bar of 
four years until that time had elapsed after the cessation of the dealings in 
which the parties were interested together. In a suit upon the note alone 
the four years’ statute would apply from the date of its maturity. McGuire 
v. Bidwell, 43. 

2. The statute of limitations runs from the time a cause of action accrues, 
and no matter what causes a note to become due, the maker can avail him- 
self of any failure to sue within the period of limitation. The statute of 
limitations is intended to compel the settlement of claims within a reason- 
able time after their origin and while the facts are fresh in the minds of the 
witnesses. Harrison Machine Works v. Reigor, 89. 

3. To allow a holder to treat a claim as due at a later date than the maker 
has agreed that it should mature would destroy the purpose of the statute, 
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LIMITATIONS — continued. 











since the evidence for the enforcement of the claim might be preserved, 
while that for its resistance might be destroyed. Id. 

4, When by the terms of a contract option is given to a creditor to bring 
suit for the entire debt upon the non-payment of an instalment, and he fails 
to bring such suit, the debtor may possibly be justified in supposing that the 
creditor has elected not to take advantage of the forfeiture, if forfeiture it 
is, and may be chargeable with knowledge that limitation will not be com- 
puted, as against the entire debt, from the date of the failure to make a part 
payment. But when the contract gives no such option to the creditor, he 
cannot postpone the maturity of the debt and waive the forfeiture, but the 
statute runs from the date of the first failure to pay an instalment. Jd. 

5. The limitation of two years applies to an action to recover damages 
claimed on account of the seizure and sale of property under an attachment 
wrongfully sued out. In such a suit the cause of action could not have ac- 
crued at an earlier period than the date when the property was seized under 
the writ. Woods v. Huffman, 98. 

6. Suit was brought on a judgment, with ten years from its date, which 
the petition alleged was in full force, and on which plaintiff asked in his 
petition for judgment. Afterwards, and after the expiration of ten years 
from the date of the original judgment entry, the plaintiff amended his 
petition, alleging that the original judgment was dormant, and had lost its 
lien when suit was brought, and prayed for its enforcement. The defendant 
raised the question of ten years’ limitation by demurrer, on the ground that 
the amended petition set up a new cause of action. Held: 

(1) The cause of action was the judgment on which a recovery was 
sought. 

(2) The fact that the amendment prayed for a larger remedy did not vary 
the cause of action, 

(3) The running of the statute of limitations was stopped by the institu- 
tion of the suit. Anderson v. Boyd, 108. 

7. One claiming half a lot under deed recorded which conveyed an un- 
divided half interest, went into possession of the entire lot, recognizing B., 
his vendor, the claimant of the other half under deed recorded, as tenant 
in common, but holding adversely to all others. He afterwards purchased 
B.'s interest, continuing his possession, as before, of the entire lot. Held, 
that his possession, as against a third party claiming an adverse title to the 
half interest last purchased, was as much the possession of B, as of himself, 
and he could add the period of possession from his entry up to the date of 
the deed to him from B., ou an issue of limitation, registration and pay- 
ment of taxes by B. being shown. Terrell v. Martin, 121, 

8, A defendant pleading the statute of limitations need only allege that 
the period prescribed by the statute has elapsed, and if the plaintiff relies 
on bringing the case within the operation of one of the exceptions which 
suspend the running of the statute, he must allege in reply such facts as 
will have that effect. But where a party has applied for an injunction to 
prevent the defendant from clouding his title by a sale under a deed of trust, 
and bases his application on the allegation that the deed of trust is barred 
by the statute of limitations, it is not necessary for the defendant to plead 
the statutory exception in order to admit proof thereof, nor is the plaintiff 
excused from negativing the existence of facts which would bar the run- 
ning of the statute. Such an equitable remedy as injunction must be sup- 
ported by allegations negativing any reasonable inference, arising from the 
facts stated, that the plaintiff may not be entitled to the relief sought. Gil- 
lis v. Rosenheimer, 243. 
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LIMITATIONS — continued. 

9. More than four years after the maturity of a promissory note, an in- 
junction was obtained to restrain a trustee from selling land conveyed to him 
by trust and to secure its payment, It was not pretended that the note had 
been paid, but it was claimed that the right to enforce collection was barred 
by limitation. ‘Within less than three years before the injunction was ap- 
plied for, a portion of the principal had been paid, and the maker obtained 
a written release of a portion of the land, which in terms retained and con- 
tinued the express lien on the remainder of the land. The debt was for 
money loaned, and the maker of the note asked for and obtained, verbally, 
indulgence in extension of time for payment, only a short time before seek- 
ing in this suit to enjoin its collection. Held: 

(1) It is well settled that there is no essential difference between a mort- 
gage with power of sale in default of payment of a debt which it is given 
to secure, and an ordinary mortgage, in reference to the right to foreclose, 
either through a judgment or decree of court, after the period of limitation 
has elapsed, if that be pleaded as a defense. The lien given by either can- 
not be enforced through a judgment or decree, after the debt it is given to 
secure is barred. 

(2) The statutes of limitation, in actions for debt, affect the remedy only. 
Citing Wood v. Welder, 42 Tex., 409; Grigsby v. Peak, 57 Tex., 147. 

(3) It is but reasonable to infer, since the legislature has declared what 
shall be the effect of the statutory bar in ‘‘ actions or suits” relating to the 
title te real property, and has made no provision declaratory of a similar 
effect in other causes of ‘*‘ actions or suits’ mentioned in the statute, that it 
was not the legislative purpose to give the same effect to the bar in the latter 
classes of cases, 

(4) Under the statutes of limitation now in force, the same rule which ap- 
plies in cases where the failure to bring suit within the prescribed time is 
the sole defense will not apply in cases in which that, coupled with adverse 
possession of the thing in controversy, whether realty or personalty, is made 
the ground on which the defense is based. In the one case, the statute 
denies to the holder of the claim the aid of the courts for its enforcement, 
but does not declare the claim satisfied; in the other, the facts which create 
the statutory bar destroy the right of the former owner, and vest title in 

the possessor. 

| (5) The statute of limitations which applies to a money demand operates 
upon the remedy when its enforcement is sought by ‘suits or actions in 
courts.” It does not deprive the creditor of a remedy when he had provided 
by contract to enforce, through a trust deed, the payment of his claim with- 
| out the assistance of the courts. Citing Jordan v. Peak, 38 Tex., 429; Stew- 
; 





art v. Mackey, 16 Tex., 57; and Chipman v. McKinney, 41 Tex., 78, cited 
with approval. 

(6) On the right of a creditor who, by contract, has stipulated for the sale 
of property conveyed in trust to secure his debt without the intervention of 
the courts, the rules of equity regarding laches and stale demands apply, 
HY and not the present statutes of limitation. 

(7) The plaintiff, whilé admitting the justness of an unpaid debt secured . 
by his trust deed, could not have relief by injunction to restrain the sdle of 
the trust property for its payment, without violence to the rule that he who 
seeks equity must do equity. 

FY (8) The judgment of the lower court perpetuating the injunction, which 
restrained the sale by the trustee of the trust property to satisfy the debt, 
was error requiring a reversal of the case. Goldfrank v. Young, 432. 

10. Sprague v. Ireland, 36 Tex., 655; Blackwell v. Barnett, 52 Tex., 331; 
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Lord v. Morris, 18 Cal., 482; Low v. Allen, 26 Cal., 143; Grant v. Burr, 54 
Cal., 298, reviewed. Stringham v. Brown, 7 Iowa, 33; Walter v. McCockey, 
38 Md., 75; Tooke v. Newman, 75 Ill., 215; Hemphill v. Watson, 60 Tex., 682, 
and Elder v. Bank, 12 Kansas, 238, cited and approved. Blackwell v. Bar- 
nett, 52 Tex., 331, on the question of limitation here involved, overruled. 
Id. 

11. Ordinarily, laches will not be imputed to one who, having a cause of 
ac’ion, fails to sue while the statutes of limitation are suspended. Merrill 
v. Roberts, 441. 

12, Community property, occupied as a homestead at the time of the hus- 
band’s death, was afterwards sold by the wife during the minority of their 
only child; administration was taken out on the estate, and more than ten 
years after, suit was brought by the child against the purchaser from her 
mother. Held, that the only cases in which it has been decided that the 
statute of limitations ran against a minor cestui que trust, in favor of a 
stranger, have been those in which the legal title to the property was vested 
in the trustee. Williams v. Otey, 8 Humph., 569; Smilie v. Biffle, 2 Barr, 52. 
On the death of the husband the legal title to the homestead vested in the 
wife and child, and the administrator had no right or control over it as part 
of the assets held by him for purposes of administration. Sossaman v. Pow- 
ell, 21 Tex., 664; O’Docherty v. McGloin, 25 Tex., 72. Hanks v. Crosby, 483. 

13. Undiscovered fraud will prevent the running of the statute of limita- 
tions, provided the failure to sooner discover it was not caused by the 
want of proper diligence of the party who asserts the existence of the fraud, 
Citing Munson v. Hallowell, 26 Tex., 475; Anding v. Perkins, 29 Tex., 348; 
Bremond v. McLean, 45 Tex., 10; Kuhlman v. Baker, 50 Tex., 630; Alston 
v. Richardson, 51 Tex., 6. Calhoun v. Burton, 510. 

14. Creditors of an estate, who presented their claims for allowance in due 
time, filed their bill to set aside for fraud a conveyance of land made by 
the intestate, of real estate, six days before his death, on a consideration, 
as expressed in the deed, which was inadequate, and which land was by 
the vendee conveyed to the heirs of the decedent, two days after the dece- 
dent died, by deed in which no valuable consideration was expressed. The 
suit attacking the conveyance for fraud was filed more than five years after 
letters of administration issued. It was alleged that the two conveyances 
were really one transaction, the purpose of which was to vest title in the 
heirs, and defraud creditors. The property conveyed constituted the bulk 
of the estate, but the inventory described enough other property appar- 
ently to discharge the claims of creditors against the estate. The estate 
proved insolvent. In view of the foregoing and other facts stated in the 
opinion, held: 

(1) The creditors, knowing that the heirs had taken possession of and 
occupied the land under their deed, and being chargeable with notice of the 
contents of both deeds through their registration, were chargeable with 
laches in not sooner attacking the conveyances. 

(2) The fact that there remained apparently enough other property to sat- 
isfy plaintiffs’ claims, the amount realized on which was so small as to leave 
the estate insolvent, did not stop the running of the statute of limitations in 
favor of the heirs holding under deeds duly recorded, or excuse plaintiffs for 
not sooner seeking an enforcement of their equities. 

(3) It was the duty of the plaintiffs to investigate for themselves whether 
the assets being administered were sufficient to satisfy their claims, and if 
necessary, to examine the titles thereto. If, on such examination, the in- 
solvency of the estate had been discovered, it would have been the duty of 





780 





LIMITATIONS — continued. 


creditors, believing that a fraudulent conveyance had been made by the de- 
ceased, to their prejudice, to act with promptness to subject the property to 
their claims. 

(4) The fact, known toa creditor, that a debtor had, only a few days before 
his death, made a voluntary conveyance, or one upon grossly inadejuate con- 
sideration, of the bulk of his property, should have put creditors on inquiry 
on the sufficiency of the remaining property to satisfy their claims. 

(5) The discovery of the insolvency of the estate, five years after adminis- 
tration began, could not excuse the plaintiffs for not sooner suing. Id. 

15. See the opinion in this case for facts under which it was error not to 
give in charge the three years’ statute of limitations. Id. 

16. An amendment which differs from the original petition only in stating 
more fully the result of injuries caused by defendant, does not set up such 
a new cause of action as would let the statute of limitations run between the 
filing of the two petitions. J. & G. N. R’y Co. v. Irvine, 529. 

17. Property attached during the pendency of a suit was replevied by the 
owner. Judgment was rendered against the owner, but the replevy bond 
had been lost between the date of the judgment and the time when it should 
have been indorsed “forfeited,” the property not having been delivered 
according to the stipulation of the bond. More than four years later suit 
was brought to substitute the bond and obtain a judgment of forfeiture upon 
it. Held: 

(1) That the substituted bond would occupy the position of the one lost, 
which, never having been forfeited in the manner prescribed by statute, was 
not a judgment against the sureties who signed it. 

(2) That, had the bond been indorsed according to the statute, it would 
have required ten years to bar an action upon it; but being a mere moneyed 
demand against the obligors, under the then existing statute, four years 
barred a recovery on it. Poland v. Henry, 542. 

18. It is settled that tax titles, when in every respect complete, may con- 
stitute perfect assurances of title; they may constitute the basis of good title 
under the statute of limitations independent of any judicial determination 
as to their validity ; and under certain circumstances they are to be deemed 
colorable titles. Though invalid, a tax title is not necessarily without meri- 
torious consideration, if the owner had reasonable grounds for believing 
that his title was good. House v. Stone, 677. 

19. Heirs of an intestate have as much right to hold lands of the estate 
against the administrators of the estate as against any other person assert- 
ing title in opposition to their vendor, and the administrators are as much 
bound to sue them within the statutory time as any other possessor holding 
under a title adverse to the estate. Duke v. Reed, 705. 

20. Two heirs of an estate brought suit against another heir, who had been 
in possession of lands of the estate for five years, claiming under an adverse 
title. The administrators, as intervenors, attempted to avoid the bar of five 
years’ limitation by alleging that within the five years they intervened in an- 
other suit against defendant, in which it was sought to subject the property 
to the debt of a particular creditor; in that suit they set up the same cause 
of action against defendant as in the present, and the former suit was still 
pending. Held, that their intervention in the former suit did not protect 
them against the statute of limitation pleaded in the latter; Jd. 


LIMITED WARRANTY. See ParrtITION, 2, 3. 
LIS PENDENS. See INNOCENT PURCHASER, 2, 4, 5. PRACTICE IN DISTRICT 
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LOST INSTRUMENTS. See REPLEvy Bonn, 1. 

LOST PAPERS. See APPEAL, 5. 

LOVE AND AFFECTION. See Deeps, 2, 

MAIL AGENTS. See NEGLIGENCE, 21, 22. 

MALICE. See LIBEL, 1, 2. MALicious PrRosEcuTION, 7, 12, 13, 15. 


1, It is erroneous in instructing the jury to limit the definition of malice 
to ‘‘personal spite or ill-will of one person towards another.” Stansell v. 
Cleveland, 660. 


MALICIOUS PROSECUTION. See LANDLORD AND TENANT, 7. 











1. The institution of a civil action by one in his own right for the purpose 
of enforcing a claim, whether that claim be real or unfounded, affords no 
cause of action against the party suing, unless by the abuse of process the 
person or property of the defendant be seized or in some manner injuriously 
affected. Following Smith v. Adams, 27 Tex., 31, and Haldeman v. Cham- 
bers, 19 Tex., 53. Johnson v. King, 226. 

2. To create a cause of action, there must not only be a loss to the 
plaintiff, but a loss resulting from the violation of some legal right. Id. 

3. This case distinguished from Usher v. Skidmore, 28 Tex., 622; Closson 
v. Staples, 42 Vt., 209; Whipple v. Fuller, 11 Conn., 582. Id. 

4. The decisions on the question discussed in this case in Woods v. Fin- 
nell, 13 Bush, 632; Marbourg v. Smith, 11 Kan., 554, and McCardle v, 
McGinley, 86 Ind., 538, disapproved. Id. 

5. The mere fact that an affidavit for an attachment was made, and 
that an attachment issued, which was never served, can no more tend 
to create a cause of action against the plaintiff in such proceeding than 
if the averments contained in the affidavit had been embraced in a petition 
which was sworn to. The attachment not having been executed, the fact 
that it was applied for and issued creates no cause of action for injury either 
to person or property. Id. 

6. The sending of telegrams to the defendant in the former action, in- 
quiring whether defendant had sold out his business, and the sending of 
other telegrams to a commercial agency to prevent the injury to his credit 
which he feared the suing out of the writ of attachment would cause, were 
not so related to the filing of the suit and issuance of the attachment as to 
make the cost recoverable in thisaction, Id. 

7. To sustain an action for malicious prosecution the plaintiff must estab- 
lish the existence of malice, and the want of probable cause. Circumstances 
attending the prosecution may be of such a character as to satisfy the mind 
that the party was actuated by wrongful motives in conducting the prosecu, 
tion. This wrong motive, coupled with a wrongful act wilfully done to the 
injury of another, constitutes legal malice, and its existence may be estab- 
lished by circumstantial evidence. Ramsey v. Arrott, 320. 

8. Probable cause is ‘‘ the existence of such facts and circumstances as 
would excite belief in a reasonable mind, acting on the facts within the 
knowledge of the prosecutor, that the person charged was guilty of the 
crime for which he was prosecuted.” Following 24 How., 545. Id. 

9. In deciding upon the existence of probable cause, the prosecutor's 
belief in the guilt or innocence of the party cannot be considered, nor does 
the existence of such facts as might influence his judgment have any weight, 
but the test is the effect they might have upon the judgment of others, 
When the facts are not contested and the evidence not contradictory, the 
question of probable cause is a matter of law to be decided by the court; 
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MALICIOUS PROSECUTION — continued. 


otherwise it is a mixed question of law and fact to be decided by the jury, 
Id. 

10. Evidence that an attorney, upon a full and fair presentation of the 
facts, advised the prosecution, is entitled to be considered in the deter- 
mination of the issue of malice, but such evidence does not establish 
the existence of probable cause; such evidence is admissible as tending to 
establish good faith, and to repel any inference of malice deducible from 
circumstances showing a want of probable cause. A resort to professional 
advice, under certain circumstances, might be sufficient to establish good 
faith and repel any inference of malice, but it does not necessarily constitute 
a conclusive presumption against the existence of malice. (See cases cited 
in opinion.) Id. 

11. See facts in the opinion held sufficient to establish probable cause for 
a@ prosecution. Id. 

12. To sustain a suit for malicious prosecution plaintiff must prove malice 
and want of probable cause. To sustain an averment of malice in a suit for 
malicious prosecution, the plaintiff must show that the charge against him 
was wilfully false. Malice may be proved from direct evidence, or it may 
be inferred from circumstances. Stansell v. Cleveland, 660. 

13. Malice may be inferred by the jury from the want of probable cause, 
It is no inference of law, but can be repelled by facts and circumstances in- 
dicating a fair and legitimate purpose, and an honest pursuit of a claim 
believed to be just. Id. 

14. Probable cause may consist of such facts as lead to the inference that 
the party was actuated by a reasonable conviction of the justice of his suit, 
and it must appear that he became acquainted with those facts before 
bringing the suit. (See opinion for facts held likely to constitute probable 
cause.) Id. 

15. The mere fact that a creditor examined the records and was satisfied 
with the condition of a firm, and a short time afterwards attached its prop- 
erty, there being only one mortgage on the firm property when the records 
were examined, but several when the attachment was issued, does not prove 
malice. Id. 


MARRIED WOMEN. See ACKNOWLEDGMENT. COMMUNITY PROPERTY. Hvs- 


BAND AND WIFE. SEPARATE PROPERTY. 


MATERIAL-MAN’S LIEN. See Mecuanics’ LIENs. 
MEASURE OF DAMAGES. See Damaaes, 2, 3. SALE, 2. 
MECHANICS’ LIENS. 


1. The lien given by statute to one who furnishes materials for building is 
not lost by a failure to serve a bill of particulars on the party owing the 
debt, who ieaves the state, and is absent therefrom, before the expira- 
tion of the time within which the bill of particulars must be recorded in 
order to fix the lien, and before the debt falls due. Read v. Gillesnie, 42. 

2. When judgment is rendered against one, cited by publication, in a 
suit by a building-material-man to enforce his lien, the fee allowed the 
attorney appointed to defend the absent defendant may be taxed in the bill 
of costs, and satisfied out of the proceeds of the sale of the property on 
which the lien is enforced. Id. 


MENTAL SUFFERING. See Damaass, 6, 21, 22, 25. 
MEXICAN GRANT. See LAnp TITLE&s, 1-9. 


MISJOINDER. See Practice IN District Court, 6. 
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MISTAKE. See Costs, 2. WILLS, 7. 

1. A widow gave a deed of trust on the premises she was occupying to se- 
cure a debt due from her brother and son-in-law. The lot was sold for the 
debt, and in a suit against her to try title, the widow answered that she was 
induced to make the deed by the fraudulent representations of the agent, 
an attorney, of the creditors; that he assured her that the deed was a mere 
matter of form; that she incurred no risk, since the lot was protected as her 
homestead, and that the creditors could not, if they would, sell it for the 
debt. She further alleged that she was only induced to sign it on being sat- 
isfied that she incurred no liability, and that it was a mere form. Held: 

(1) That the allegations were sufficient to sustain a prayer by the widow 
for relief against her mistake as to the law when she signed the deed. 

(2) That the representations and circumstances under which they were 
made, in connection with the difficulty of the point of law involved, enti- 
tled her to protection as if the mistake had been one of fact. 

(3) The contract was fraudulently obtained, if the representations were 
fraudulently made and intended to deceive. If not fraudulently conceived 
and intended, they were none the less misleading, and induced a fatal mis- 
take on the part of the one relying on their correctness, In either case, the 
contract was not binding in equity. , 

(4) If there be, at the time a contract is entered into, a mistake of the law 
applicable thereto, which entirely modifies it, to enforce such an agreement 
is to create a new contract which was never assented to understandingly, 
and to impose duties and liabilities which the party never contemplated 
assuming. 

(5) If there be a promise, or an actual performance of a contract, upon 
the supposed liability, that liability becomes the basis of the contract, and 
its non-existence being an utter failure of consideration, an executed or 
executory contract, founded thereon, would be wholly void. Moreland v. 
Atchison, 19 Tex., 303. 

(6) The misrepresentation of a matter of law does not constitute fraud at 
law, since all are presumed to know the law; but if a party dealing with 
another misleads him and takes advantage of his ignorance of his legal 
rights, equity may exercise its jurisdiction to prevent imposition. Kerr on 
Fraud & M., 90. Ramey v. Allison, 697. 


MISTAKE OF LAW. See IMPROVEMENTS, 5, 6. MISTAKE, 1. 


MORTGAGES. See ParTIEs, 6. WILLS, 8. 

1. It is well settled that there is no essential difference between a mort- 
gage with power of sale in default of payment of a debt which it is given to 
secure, and an ordinary mortgage, in reference to the right to foreclose, 
either through a judgment or decree of court, after the period of limitation 
has elapsed, if that be pleaded as a defense. The lien given by either can- 
not be enforced through a judgment or decree, after the debt it is given to 
secure is barred. Goldfrank v. Young, 482. 

2. A debtor executed to his creditor a deed of trust on a stock of goods, 
which was duly recorded. The deed of trust authorized the trustee to sell 
the property at public sale, in default of payment of the debt at maturity, 
and provided that the debtor should remain in possession and sell from the 
stock in the regular course of his retail business; but in doing so he was to 
act as the agent of his creditor, and was to account to him for the proceeds 
until the debt was paid. An execution was afterwards levied on the goods, 
Held: 


(1) That it is settled law that a mortgagee out of possession cannot assert 
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MORTGAGES — continued. 


claim to property levied on by attachment or execution in the manner pre- 
scribed by statute. Following Wright v. Henderson, 12 Tex., 43. 

(2) That if a defendant has no interest in the property subject to execu- 
tion, it may be levied on and sold, notwithstanding a third party may hold 
a lien with which it may be incumbered in the hands of a purchaser at the 
sheriff's sale. 

(3) That a claimant, by his affidavit and bond, asserts an absolute title to 
the property, and is estopped from attempting to hold it under a mere lien, 

(4) That in this case the creditor proved no more than a lien by virtue of 
a deed of trust which showed on its face that he had neither title nor pos- 
session. The creditor could not have taken possession of the goods under 
any circumstances; even on a failure to pay the debt secured, he had no 
right to the possession. 

(5) That it was unnecessary to pass upon the validity of the deed of trust, 
or to determine whether a lien was created by it upon the particular prop- 
erty claimed, for, admitting the lien, it sustained no claim to the property, 
Garrity v. Thompson, 597. 

8. The assignee of a debt, secured by mortgage on land which the assignee 
is in possession of, and holds the claim as a lien upon, cannot be disturbed 
by one claiming under the mortgagor, until the mortgage debt is satisfied. 
Loving v. Milliken, 59 Tex., 423; Hannay v. Thompson, 14 Tex., 142. Duke 
v. Reed, 705. 

4. Formerly a mortgage on a homestead attached to it immediately on the 
death of the owner, leaving no member of his family surviving in whom 
the homestead right could vest, though such is not the rule under our pres- 
ent constitution. Lee v. Kingsbury, 13 Tex., 68; Stewart v. Mackey, 16 
Tex., 56; Inge v. Cain, decided at the present term. Jd. 


MUNICIPAL CORPORATIONS. See STREETs. 





1. One who has been duly appointed and who qualifies as treasurer of a 
city, incorporated under the provisions of the general laws of the state, be- 
comes as such the sole receiving and disbursing officer of the city, and the 
fidelity of his conduct in the performance of official duty is secured by bond, 
Beard v. City of Decatur, 7. 

2. The municipal authorities of such a city cannot, having a treasurer 
thus appointed and qualified, place its money in the hands of its mayor, or 
of any one else, to be by him disbursed, and thereby defeat the rights of the 
treasurer to commissions on money which should have been delivered to 
such treasurer and by him have been disbursed. When moneys of the city 
are disbursed by any other agency than by such treasurer, a right of action 
exists in favor of the treasurer for the amount of commissions he would 
have received had he disbursed it. Jd, 

3. Though the city council of a city incorporated under general law has 
power to impose on any of its officers duties other than those prescribed 
by the general law (R. 8., art. 367), it has no power to confer on one officer 
the powers, duties and rights appértaining to another officer under the law. 
The People v. Oulton, 28 Cal., 44; The People v. Smyth, 28 Cal., 21; Mayor, 
etc., v. Woodward, 12 Heisk., 499; Dolan v. Mayor, etec., 68 N. Y.; and The 
Auditors v. Benoit, 20 Mich., 191, cited and approved. The Auditors v. 
Benoit, 20 Mich., 191; and McVeany v. The Mayor, 80 N. Y., 192, reviewed. 
Id. 

4, If a municipal corporation creates or fails to remove a nuisance, and 
such nuisance arises from acts done exclusively in the interest of the pub- 
lic, such as the improvement of the sanitary condition of the city, the cor- 
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MUNICIPAL CORPORATIONS — continued. 


poration is liable only for a careless or negligent execution of the duty. But 
if the injury arises from acts done for the private advantage or emolument 
of the corporation, it is liable, irrespective of the question of negligence. 
City of Fort Worth v. Crawford, 202. 

5. The right of a city council, acting under legislative authority, to enact 
and enforce an ordinance providing for the removal from the city limits of 
persons afflicted with contagious diseases, is not to be questioned. If the 
continuance of such persons in the city is incompatible with the safety of 
the inhabitants, the city authorities can remove them, but in doing so, the 
city, and those to whom she intrusts this duty, are bound to make every 
reasonable provision for the safety of the diseased persons. Aaron v. Broiles, 
316. " 

6. The statutes provide that actual damages for injuries causing death may 
be recovered when death was caused by the wrongful act, negligence, un- 
skilfulness or default of another, and that when it is caused by the wilful 
act or omission or gross negligence of the defendant, exemplary damages 
also can be recovered. If city authorities cause the removal of a person 
afflicted with a contagious disease, and in doing so fail to exercise the care 
and precaution the circumstances demand, and death results, they are re- 
sponsible, even though acting under a city ordinance, Jd. 

7. There is nothing judicial in the act of removing diseased persons from 
the city limits, and the question is, whether there was a wrong dene in the 
manner of effecting the removal. Jd. 

8. Where the evidence tended to show that inferior tents and poor accom- 
modations were provided by the board of health for small-pox patients, re- 
moved from the city limits, and there was no evidence to show that they 
constituted the city pest-house, it was error tocharge the jury that it was 
the duty of the city to provide pest-houses and all comforts for patients so 
removed, and that the members of the board of health and those who re- 
moved the persons were not liable for injuries suffered by patients after they 
had been placed in the tents. Jd. 


NATIONAL BANKS. See INTEREST, 3-5. 
NEGLIGENCE. See COLLATERAL SeEcuriry, 1. DAaMaGEs. EVIDENCE, 21. 











EXPERTS, 1. MUNICIPAL CORPORATIONS, 5-8. 

1. It is not negligence per se in a railway company to allow grass and 
weeds to grow and accumulate upon its right of way, in the absence ofa 
statute forbidding it. Nor is the fact that sparks are permitted to escape 
from a moving engine negligence per se. In the operation of trains, etc., 
such companies are required to exercise that degree of prudence which, 
under like circumstances, a reasonably cautious person would exercise. T. 
& P. R'y Co. v. Medaris, 92. 

2. The confidence induced by undertaking even a gratuitous service for 
another is a sufficient legal consideration to create a duty in its perform- 
ance; hence, a railway company is liable in damages for negligence which 
results to the injury of a passenger who is lawfully in its car, whether he 
is charged and pays his fare or not. Prince v. I. & G. N. R'y Co., 144. 

3. If, by the rules of the railway company, passengers are expressly for- 
bidden to ride on a particular train, the presumption exists that any one 
claiming to be a passenger upon such a train is an intruder. Such pre- 
sumption does not exist when it is shown that, notwithstanding the pro- 
hibition, passengers are habitually transported on such train, with the 
knowledge of the company and without objection on its part. Id. 

4. A railway company is liable in damages to one who is injured by the 
VoL. LXIV —50 
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NEGLIGENCE — continued. 


negligence of its agents while traveling on a hand-car of the company on 
which he had been invited to ride by the proper agent of the company free 
of charge; it being shown that such a car was sometimes used by the com- 
pany for the transportation of passengers, and that no rule of the company 
was violated thereby. Id. 

5. Where a railway line is not fenced, the law presumes negligence on 
the part of the company if stock are injured by the passage of a train; if the 
right of way is fenced, the burden of proving the want of due care rests upon 
the plaintiff seeking damages for such injury. J. & G. N. R. Co. v. Cocke, 
151. 

6. The liability of the company for damages to stock at a public cross- 
ing, or any point which public convenience prevents from being fenced, 
is the same as if the road were fenced at that point. If stock are law- 
fully running at large within an incorporated town and are run over ata 
public crossing, the company is liable if its agents fail to exercise ordinary 
care. But if there is a city ordinance in force at the time and place where 
the injury occurs, by which the running of animals at large is made unlaw- 
ful. the company will not be responsible for injury done to animals trespass- 
ing upon its track, unless the conduct of its employees amounts to gross 
negligence. It is presumed that owners of cattle will obey the ordinance, 
and as there is no probable danger, it is enough that the employees of the 
company use such care, after the danger is discovered, as a prudent man 
would use under similar circumstances. Thus a plaintiff may recover, even 
if his own negligence exposed him to the risk, if the defendant, after becom- 
ing aware of the danger, failed to exercise reasonable care. Id. 

7. Gross negligence is an entire failure to exercise care, or the exercise of 
so slight a degree of care as to justify the belief that there was an indif- 
ference tothe interest and welfare of others. Id. 

8. The corporation of San Antonio embraces an area of thirty-six square 
miles, a smal! portion only of which is covered with buildings or laid out 
in streets. In a suit against a railway company for damages, resulting from 
the killing of a domestic animal within such corporate limits by its train, 
held, that the burden of proof was on the railway company to show that 
the place at which the animal entered upon its track was one which the 
company was not permitted under the law to fence. Jd. 

9. The diligence which one should use is in each case proportioned to the 
duty; where no duty exists, only a slight degree of care is required. Id. 

10. If eattle enter unlawfully on a railway track which is fenced up 
by the company, or at a place where by law such cattle are prohibited 
frem running at large, the company will not be liable in damages for their 
injury by a moving train, if its employees use such care, after the danger 
becomes known, as a prudent man would under the same circumstances use 
to avoid the injury. H. & T.C. R’y Co. v. Smith, 52 Tex., 178; H. & T. C. 
R’y Co. v, Sympkins, 54 Tex., 618; H. & T. C. R’y Co. v. Richards, 59 Tex., 
377, followed. Jd. 

11. If a municipal corporation creates or fails to remove a nuisance, and 
such nuisance arises from acts done exclusively in the interest of the public, 
such as the improvement of the sanitary condition of the city, the corpora- 
tion is liable only for a careless or negligent execufion of the duty. But if 
the injury arises from acts done for the private advantage or emolument of 
the corporation, it is liable, irrespective of the question of negligence, City 
of Fort Worth v. Crawford, 202. 

12. A railroad company must provide and maintain safe approaches to its 
stations and safe platforms, and is liable for injuries arising from its negli- 
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NEGLIGENCE — continued. 








gence in this respect, not only to passengers, but also to those who are on 
the premises for the purpose of welcoming or bidding farewell to passengers. 
Hamiiton v. Texas Pac. R’y Co., 251. 

13. Whether or not the first sentence of art. 4245 0f the Revised Statutes, 
standing alone, would be unconstitutional, it is unnecessary to decide. 
Zeigler v. R. R. Co., 58 Ala., 594, decided that a similar statute was; but 
the eutire article must be taken together, and when thus construed it 
makes railroad companies liable for damage to live stock unless their roads 
are fenced; in that case they are liable only in the event of a failure to exer- 
cise ordinary care. Thus they are furnished by the statute with the means 
of protecting themselves against any greater liability than they are subject 
to at common law. The legislature certainly had the right to declare what 
should be a prima facie case against these corporations, and what reasonable 
facts would constitute a sufficient defense by which it could be rebutted. 
Texas Cent. R’y Co. v. Childress, 346. 

14. The ol-ject of the statute was to compel railroad companies to fence 
their lines for the purpose of preventing damage to live stock, and for the 
still more important purpose of protecting the lives and limbs of passen- 
gers upon their trains, It was an exercise of the police power, and as 
such has been universally supported. (See cases cited in opinion.) It may 
be exercised by a positive command to inclose with fences, enforced by a 
direct penalty, or by rendering the companies liable for damages resulting 
from a failure to perform this duty. Our legislature selected the latter 
means, and made payment of damages to the owner of the animals killed, 
the penalty by which the fencing of railroads should be brought about. 
Id. 

15. To allow a company to refuse to fence their track and escape the 
penalty, upon grounds not provided in the statute, would be to reuder the 
statute nugatory and to defeat the object of the law. Id. 

16. A court cannot take judicial knowledge without evidence that a rail- 
way was not fenced at a certain point; the burden of proving that it was 
fenced is on the railroad company in order to establish its defense. The 
statute clearly intended to provide, first, what should make out a case for 
recovery on the part of the plaintiff, and then what should constitute the 
only defense the defendant could set up to defeat it. It was not the busi- 
ness of the plaintiff to anticipate this defense or combat it in advance. 
Id, 

17. The clear meaning of the statute, as derived from its language, is 
that if the owner of the stock proves that it has been injured by the cars 
of the company, he shall recover damages, unless the railroad company 
proves that its road was fenced, in which event he shall not recover unless 
the injury resulted from the want of ordinary care on the part of the rail- 
road company. Id. 

18. A person accepting employment as a section hand assumes the risks 
ordinarily incident to such employment, and the railway company is not 
liable to him for injuries resulting from such assumed risks; but it is liable 
for injuries occasioned by superadded risk, resulting from the negligence 
of the company or its immediate representative. provided the injured party 
does not contribute to the injury by a failure to exercise such reasonable 
care as the occasion demands. (Following Wall v. T. & P. R’y Co., 4 Tex. 
L. Rev., 35; T. & P. R’y Co. v. Burns, 4 Tex. L. Rev., 54.) A section hand 
also assumes that he has the capacity to understand the nature and extent 
of the service, and the requisite ability to perform it. Following Watson 
v. H. & T. C. R’y Co., 58 Tex., 489. I. & G. N. R’y Co. v. Hester, 401. 
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19. See opinion for facts held not to constitute negligence on the part of 
the railway authorities. Id. 

20. A company or its agents cannot be charged with negligence for send- 
ing a section gang out to work on its road ona foggy day. Though the state 
of the weather might add to the ordinary risk, still the service contracted 
to be performed was of such nature and importance as to embrace within its 
scope dark and cloudy as well as clear weather. If the injured party de- 
sired exemption from danger incident to changes in the weather, he should 
have contracted for it on entering the service. Following Watson v. H. & 
T. C. R’y Co., 58 Tex., 434. Id. 

21. The widow of a mail agent brought a suit for damages for the death 
of her husband, caused by his head coming in contact with a box car negli- 
gently left too near the main line on a switch. The testimony showed 
that the box car was about four hundred yards from a station; that it 
was customary for mail agents to put their heads out of their cars when 
approaching stations; that the whistle was sounded as usual for the 
station, but some stock being near the track it was sounded a second 
time, and the train ‘“‘slowed up” to avoid running into them; that the 
agent probably could not have seen anything on the outside without open- 
ing the door. Held, that with these facts before it, the court did not err in 
charging that if the jury believed that it was necessary for the agent, in 
the discharge of his duty, to project his head from the car at the station, 
but that he put his head out before it was actually necessary, on account of 
the distance of the train from the passenger platform, this would not pre- 
vent the plaintiff from recovering if otherwise entitled —if they believed 
that the acts of defendant’s servants in charge of the train were such as 
would reasonably induce the agent, situated as he was, to believe that he 
was at the usual place for projecting his head in performance of his duty. 
H. & T. C. R’'y Co. v. Hampton, 427. 

22. Whatever may be the precise status of a mail clerk upon a railroad 
train, it may be fairly concluded that he is entitled to recover from the 
company for injuries resulting from the negligence of its employees. Au- 
thorities reviewed. Id, 

23. In a suit against a railway company for damages resulting from per- 
sonal injury to a passenger, the court charged the jury: ‘‘It is the duty of 
the defendant to exercise proper care to transport its passengers safely, and 
the want of such care is deemed in law negligence, for which the defendant 
is liable.” Held, error, because susceptible of the construction that the 
failure to exercise a degree of care which will actually result in the safe 
carriage of passengers is negligence, for which the carrier would be liable. 
I. & G. N. R’'y Co. v. Underwood, 463. 

24. A passenger on a railway train, after alighting from the car which 
conveyed him to his point of destination, went forward to the baggage car 
after he had reached the platform, and, while engaged in assisting the em- 
ployees of the road in getting out his baggage, was fatally injured by the 
moving of the train. In a suit for damages brought by the widow, for her- 
self and her infant son, held: 

(1) Whether the deceased had a receipt, bill of lading, or check for his 
goods, which rendered it unnecessary for him to go to the baggage car after 
he had been safely delivered at his destination, and whether it was proper, 
under all the circumstances of the case, for him to enter the car containing 
his effects, and see in person to their being unloaded, it was the province of 
the jury to determine. 

(2) What he should have done was what a prudent man would have done 
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in the same situation; and what was done, and what should have been 
done, were both questions for the jury. Citing T. & P. R’y Co. v. Murphy, 
46 Tex., 356. 1&G. N. Ry Co, v. Ormond, 485. 

25. When one is injured by an act of negligence, that act proximately 
contributes to the injury, when without it the injury would not have 
been inflicted. Id. 

25. See statement of case for a charge of the court which omits the use of 
technical language in defining the circumstances under which the negli- 
gence of the deceased would have prevented a recovery if it was the proxi- 
mate cause of the injury inflicted. Id, 

27. When one by accident or misadventure falls upon a railway track, 
without fault on his part, and is then, through the negligence of the com- 
pany’s agents who manage the train, injured, the negligence of the com- 
pany is not excused. Id. 

28. The keeper of a railroad section house, whose usual earnings had been 
from fifty-five to one hundred dollars a month, was killed by the negligent 
conduct of the servants of a railway company in running one of its trains, 
In an action by the widow and child, for damages resulting, held: 

(1) That no standard by which to estimate damages for negligently kill- 
ing a man can be fixed by reference to what he was earning when he died, 
The additional experience and skill which he might acquire in some of the 
years of life of which he was deprived would increase his wages and create 
an element of uncertainty in fixing any arithmetical standard. 

(2) In the absence of any standard, since the size of the verdict did not 
show any evidence of passion or prejudice, the verdict for $12,000 could 
not be pronounced clearly excessive. Id. 

29. Ina suit against a railway company for damages, it was no error to 
charge that, ‘‘if defendant accepted plaintiff's fare and allowed him to 
ride upon a freight train, he was a passenger within the meaning of the 
law, and defendant was bound by the same degree of care as though it was 
a passenger train.” Following Ohio & Miss, R’y Co. v. Dickerson, 59 Ind., 
317, and other cases. I. & G. N. Ry Co. v. Irvine, 529. 

80. In a suit against a railway company for damages for personal injuries 
inflicted on a deceased husband, who, it was alleged, was a passenger on 
defendant's train when his injuries were received through its alleged negli- 
gence, there was conflicting testimony as to whether the deceased was a 
passenger or not. Held: 

(1) That, from the character of the case,—the injury complained of having 
been caused by the negligence of a servant of the company,—it was the 
duty of the court to give in charge to the jury the law by which, under the 
evidence, it could be determined what relation the deceased bore to the com- 
pany when his injuries were received,— whether he was passenger or 
servant. 

(2) It was error to charge that the fact that the conductor of the train 
received and treated the deceased as a passenger made him such. TJ. & P. 

vy Co, v. Scott, 549. 4 

31. A railway company is bound to furnish suitable machinery for the 
work intended to be performed by it. If it be defective, and, while being 
used for the purposes for which it was designed, an injury results to an 
employee which was caused by the defect, the company is liable, unless 
the employee knew or might have known of the defect. In such a case 
the company could not escape liability by proof that the negligence of 
another employee engaged in the same common service contributed to the 
injury. Jd, 
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32. But if the injury results to the employee from the negligence of a 
co-employee engaged in the same department of the common service, who 
used machinery for purposes and ina manner not designed in its construe- 
tion, and whereby the injury resulted, but which would have been safe if 
properly used in work for which it was designed, the company would not 
be liable. Id. 

33. When an employer knows that the service to which he subjects an 
employee is dangerous (the service being one to which the employee is unac- 
customed, and of which he is ignorant), it is his duty to inform the employee 
of the danger, and, if injury results from his neglect to so inform him, the 
employer is liable. The failure of the employee to ask for information does 
not vary the liability. Mo. Pac. R’y Co. v. Watts, 563. 

34, If the servant’s ignorance of the danger and of the means provided 
by the employer to avert it caused the injury, the servant being ignorant 
and uninformed of the dangers attending the service, then the employer's 
liability would be neither defeated nor lessened by the fact that the negligent 
acts of fellow-servants contributed to the injury. Id. 

35. To the inexperienced servant entering upon a dangerous service the 
master owes the duty, not only of full information, but also of protection 
from a known danger as far as reasonably practicable. Both duties are im- 
perative; and if a failure to perform one of them results in injury, liability 
cannot be avoided by showing a faithful performance of the other. Id. 

836. In asuit by one who, while in the employ of a railway company, re- 
ceived injury when engaged in the performance of the work assigned him, 
the court charged, in effect, that, if the plaintiff, when he entered the em- 
ployment, was inexperienced in the business, and did not know of the dan- 
ger to which he was subjected, and was not informed as to the course of the 
business, and the rules, regulations and usages under which it was con- 
ducted, and that defendant company and its employees who bad control 
over him knew that he was so inexperienced and uninformed, and that they 
did not warn him, and that he was thereby subjected to a danger of which 
he did not know, and which he would have avoided had he been so warned, 
and which was not open to his observation had he made proper use of his 
faculties and information; and that if, under such circumstances, the injury 
was inflicted on plaintiff, the company would be liable. J/el/, that there 
was noerror. Id. 

37. A party sued a railroad company for damages, the sole ground being 
that he was injured by the company in using a defective engine. Held: 

(1) In a case in which the negligence of an agent or ofiicer was the 
negligence of the principa!, as in the case of those agents of a railroad who 
selected its machinery and superintended its repair, and gave an action to 
an employee for an injury resulting therefrom, it was not error to instruct 
the jury that the railroad company had no means of acting except through 
its agents, and that the act or negligence of an agent was thie act of the 
company itself, 

(2) If the issue had been as to the manner in which an agent used a thing 
not defective, the charge would have been incorrect. 

(3) It is the duty of a railroad company to furnish, maintain and keep in 
good repair engines and other machinery reasonably suitable and safe for 
the transaction of its business, and to use a degree of care proportioned to 
the degree of hazard or danger which might reasonably be anticipated as 
consequent upon its negligence in selecting and repairing its machinery. 

(4) A railroad company is not liable to its employee for injuries received 
by him while running a defective engine te the machine shop for repair, if 











NEGLIGENCE — continued. 
he knew of the defect which made repair necessary. When the employee is 
not chargeable with the knowledge of such defect, the question of negli- 
gence in the use of the defective engine is to be decided by the jury. 

(5) The rule that the master must exercise proper care in furnishing safe 
machinery, etc., to perform the service in which the employee is engaged 
extends to all classes of business — as well to the removal of a disabled en- 
gine from the roadway toa place for repair, as to the operations of the trains 
on the road. The same rules apply to employees, as in other cases, in refer- 
ence to the degree of care incumbent onthem. H. & T. C. R’y Co. v. O Hare, 
600. 

38. Though a railway company must furnish proper machinery, tools 
and implements to those who perform service for it in operating its road, 
it is not regarded by the law as an insurer that no injury will result to its 
employees in their use, but will generally be liable only if injury results 
when it has failed to exercise reasonable care in their selection. If the imple- 
ment or machine be one, the danger from using which is apparent, and which 
does not result from any latent defect, the machine itself being in general 
use, easy to understand, and requiring but little skill or practice to operate 
it, one injured in operating it will not be heard to complain that he was not 
informed of its construction or the danger of using it. J. & G. N. Ry Co. 
v. McCarthy, 632. 

39. If a railway company furnishes a machine or implement to an em- 
ployee, the defects of which and the dangers resulting from its use being 
apparent, and leaves it to the option of such employee whether he will use 
it or not, and injury results to him from its use, the company will not be 
liable. Jd. 

40. See opinion for facts under which it was held that a road master who, 
while operating a new velocipede car, was run over and killed by a rail- 
way train, was guilty of contributory negligence. Jd. 

NEW CAUSE OF ACTION. See AMENDMENT, 1-4. LIMITATIONS, 6. PLEAD- 
ING, 1. WILLS, 7. 


NEW TRIAL. See ARGUMENT OF COUNSEL, 3. PRACTICE IN DisTRICT CourRT, 2. 
1. A new trial may be granted on the ground of surprise, even when the 
surprise may have been occasioned by a correct ruling of the court, and re- 
sulted from the attorney's negligence, if the party asking it has a meritorious 
cause of action, and injustice would result from its refusal. Chinn v. Tay- 
lor, 385. 

2.. When the excluded evidence showed, in connection with the entire 
case, that the plaintiff was entitled to recover if his evidence had been 
properly before the court, and after taking a non-suit he was retained on 
defendant's plea in reconvention and a judgment rendered against him, the 
refusal to grant a new trial was error for which, on appeal, the judgment 
was reversed. id. 

NON EST FACTUM. See EVIDENCE, 13. 

NOTICE. See ADMINISTRATOR'S SALE, 38. FRAUDULENT CONVEYANCE, 1, 2. 
IMPROVEMENTS, 5. INNOCENT PURCHASER. LANDLORD AND TENANT, 38. 
SEPARATE PROPERTY, 3. 

NOTICE BY PUBLICATION. See Attorneys’ FEEs, 1. EscHEarts, 1, 2. 

1. A purchaser at a sale under execution, issued on a judgment in a cause 
where service was attempted on the defendant in execution by publication, 
acquires no title, if the record affirmatively shows that publication was not 

made for the period required by law; and this may be shown in a collateral 

proceeding. Collins v. Miller, 118. 
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NUISANCE. See MUNICIPAL CORPORATIONS, 4, 
NUNCUPATIVE WILL. See WILLS, 12. 


OBJECTIONS. See BILL oF Exceptions, 2, BOUNDARIES, 4. DEPOSITIONs, 1, 


PRACTICE IN SUPREME COURT, 1, 16. 


OCCUPATION TAX. 


_1, Construing that portion of the act of March 24, 1881 (Gen. Laws, p. 85), 
which undertakes to impose on ‘‘every firm, person or association of persons, 
owning or running any palace, sleeping or dining-room cars not owned by 
the railroad company in this state,” an annual tax of $2 per mile, etc., held; 

(1) The tax contemplated is not a tax on property, which under the con- 
stitution must be taxed in proportion to value; nor is it a tax on persons, 
which must be uniform on the same class of subjects, to be legal. 

(2) It is an occupation tax. 

(3) By its terms the act applies to three classes of persons, viz.: Ist, to the 
owner of a car who runs it, or permits it to be run, on a railway; 2d, to 
others, not the owners of the railway or cars, who run them; 3d, to railway 
companies or others, who run such cars on their own roads, and as to whom 
the law imposes no tax. 

(4) The subject of an occupation tax is the thing or business done; and, 
so far as regards the business of running a Pullman sleeping car, it is the 
same whether the car be run by the owners of the railway, and belongs to 
them, or be run and owned by those who have no interest in the railway. 
It results, that a tax imposed on one running a sleeping car over the rail- 
way of another, when the same law exempts from tax the act of running 
the same description of cars over the road of the car owner, is not a tax 
equal and uniform, but is violative of the constitution, and cannot be col- 
lected. 

(5) The fact that the railway company which owns and runs its own sleep- 
ing cars, over its own road, pays an ad valorem tax, cannot affect the 
question. 

(6) Nor can the constitutional requirement in reference to occupation taxes 
be evaded by the fact that one pursuing the occupation pays an income 
tax. Neither can it be evaded on account of the fact that an occupation tax 
is paid by the party on a business kindred to that for pursuing which the 
occupation tax is claimed. Citing Kelly v. Dwyer, 7 Lea (Tenn.), 180; Burch 
v. The Mayor, 42 Ga., 596; Hirsh v. Commonwealth, 21 Gratt., 785, and 
other cases noted in ‘he opinion. Pullman P. C. Co. v. The State, 274. 

2. An occupation tax which is not equal and uniform, but which exempts 
one class of persons pursuing an occupation, and imposes a tax on others 
pursuing the same occupation, is unconstitutional, void, and can be enforced 
against neither class of persons. Id. 


OFFICE. See ELEcTIONs, 1-7. 
OFFICERS. See MUNICIPAL CORPORATIONS, 1-3, 


1. Liability for wilfully seizing exempt property. Cone v. Lewis, 331. 











OFFICIAL BONDS. See MunicipaL Corporations, 1. 

OPEN AND CLOSE. See PRACTICE IN District Court, 5. 

OPINIONS. See EvIDENCE, 15, 21. 

OUTSTANDING TITLE. See Trespass To Try TITLE, 1, 5, 6. 

PAROL EVIDENCE. See Contracts, 2-4. EVIDENCE, 1, 13,29. SALE, 2 
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PARTIES. See EvIDENCE, 36. PARTITION, 7. PRACTICE IN District CouRT, 6. 


SEPARATE PROPERTY, 1. VENDOR’s LIEN, 1. WILLs, 13. 

1. Ferris v. Streeper, 59 Tex., 312, which declares the right of one inter- 
ested in the subject-matter of litigation to make himself a party, and to as- 
sert his rights even after judgment, and move for a new trial, referred to, 
approved and limited, Streeper v. Ferris, 12. 

2. In actions to recover money which will be community property when 
realized, the wife is not ordinarily a necessary or proper party. San An- 
tonio Street R’y Co. v. Helm, 147. 

3. A judgment will not be reversed for every erroneous ruling, but only 
when the opposite party is injured by such ruling. Appellant cannot be 
injured by the erroneous ruling of the court in this case, since a judgment 
in favor of husband and wife isa bar to any subsequent claim set up by 
either. If exceptions be taken in the court below, based on the misjoinder 
of husband and wife as plaintiffs, when the wife is not a necessary or proper 
party, and an injury be shown to defendant as a result thereof, the overrul- 
ing of the exception would be cause for reversal. Id. 

4, See this case for an illustration of the rule that equity will not make a 
decree when it is apparent that it cannot definitely settle the rights of the 
parties, or make a final disposition of the subject of litigation. De La Vega 
v. League, 205. ; : 

5. The rule above quoted should be stringently enforced in suits for 
partition, If the bill shows the existence of parties in interest who have 
not been joined, it will be dismissed on demurrer; if their existence is not 
revealed by the bill, but is disclosed on the hearing by the evidence, the 
case should be stopped until those parties are cited. Citing Ship Channel 
Co. v. Bruly, 45 Tex., 8. Id. 

6. When one holds the land of another as security for a debt, the ulti- 
mate right of property is with him who thus incumbers the land, and this 
right may be levied on and sold under execution. If the owner who has 
thus incumbered the land again mortgages it, and afterwards, and before 
foreclosure of the lien, his interest is sold under execution, the purchaser 
succeeds to all the rights of the mortgagor; and if he, or his vendee, is 
made a party to a suit to settle the interest of the respective parties in the 
land (there being no allegation that nothing was left after paying off incum- 
brances), it is error to dismiss the suit as tothem, for which a judgment 
adjudicating the rights of the other parties will be reversed. Id. 

7. A subsequent vendee in possession is not a necessary party to a suit to 
foreclose an express lien reserved in a deed to his vendor, and the purchaser 
at sheriff’s sale under the judgment of foreclosure, though a third party, 
may maintain trespass to try title against such subsequent vendee in posses- 
sion, who was not a party to the suit to foreclose. Foster v. Powers, 247. 

8. A defendant, in trespass to try title, in possession by virtue of his 
wife’s claim to the property, has no right to suspend proceedings in the cause 
until his wife can be made a co-defendant. His possession by virtue of his 
wife’s claim may be defended without the necessity of making her a party. 
Her rights would not be concluded by the judgment, and the disadvantage 
which might result from her non-joinder as a defendant would affect the 
plaintiff alone. Thomas v. Quarles, 491. 


PARTITION. See WILLS, 13. 











1. Two joint patentees executed and recorded a deed of partition between 
themselves; afterwards some question arising as to the validity of their pat- 
ent, anew patent was obtained. Thirty-six years after the recording of the 
deed of partition, and twenty-five years after the issuance of the second 
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patent, the heirs of one of the patentees brought suit for partition. Held, 
that the issuance of the second patent did not work a revocation of the parti- 
tion, and so long a delay by the plaintiffs in asserting any right inconsistent 
with the deed of their ancestor raised the presumption that the deed wag 
left in full force. The fact of plaintiffs having sold to defendants a portion 
of the land claimed by plaintiffs under the deed of partition estopped them 
from asserting a right inconsistent with that deed. Brackenridge v. Howth, 
190. 

2. In the partition of land between owners in common in this state, a 
covenant of general warranty of title to the respective allotments will ordi- 
narily be implied. But if the deed of partition contains a limited warranty, 
it will generally have the effect of restricting the remedy to the covenant 
expressed in the deed. James v. Adams, 193. 

8. A deed of partition between owners in common contained a stip- 
ulation that the partition was just and fair, and that the lands partitioned 
were in the Arocha grant only, and also contained a limited warranty 
as to the lands in the Arocha grant. It afterwards appeared that some 
of the land partitioned was not within the Arocha grant, and that the parties 
to the deed had never owned any title to it. Held, that the limited war- 
ranty referred only to the land within the Arocha grant; that there wasa 
general warranty as to the rest; and one of the parties to the deed, being 
ousted by a superior title from land included in the partition, and lying out- 
side the lines of the Arocha grant, could demand contribution from the 
other parties to the deed. Jd. 

4. In Texas, where there is no distinction between law and equity in the 
determination of causes, the strict rules of chancery do not prevail in pro- 
ceedings for the partition of land. In such proceedings questions involving 
conflicting claims to title by parties thereto may be determined. De La 
Vega v. League, 205. 

5. When in a suit for partition it is claimed by an answer in reconvention 
that the title is not only involved, but that one of the claimants with whom 
partition is sought claims the entire land, and asks judgment thereon, the 
partition proceeding must be delayed until the question of title is adjudi- 
cated. Id. 

6. A party who takes part in a partition is estopped from afterwards set- 
ting up the superior bill as a basis of recovery against one of his co-tenants 
who also took part in the partition. Jd. 

7. Where in proceedings for partition one party asserts superior title in 
himself to the entire property, thus practically changing the suit to one of 
trespass to try title, any one may become a party who claims and asks an 
adjudication on an adverse interest in the land. Jd. 


PARTNERSHIP. See INsuRANCE, 2. VENUE, 1. 








1, One who holds out to another person a third party as his partner is 
liable to such person for debts contracted by the supposed partner in the 
course of the legitimate business of the supposed firm, after the acts which 
induced the belief that a partnership existed. Grabenheimer v. Rindskoff, 49. 

2. Equity subrogates a partnership creditor to the partner's right to have 
the partnership property applied to the payment of the partnership debts, 
This right of subrogation applies only where there is a real partnership. Id. 


PASSENGER. See DamaGes, 19-21, NEGLIGENCE, 29, 30. 
PATENTS FYOR INVENTIONS. 












1, The failure of a transferee of a patent to have his transfer recorded in 
the patent office within three months after its execution does not affect the 
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PATENTS FOR INVENTIONS — continued. 
validity of the instrument as to the parties thereto. Such assignment will 
be void as against any subsequent purchaser for a valuable consideration 
without notice, unless it is recorded in the patent office within three months 
from the date thereof. Horne v. Chatham, 36. 

2. Every patent, or any interest therein, is assignable in law by an instru- 
ment in writing; and the patentee, his assigns or legal representatives, may 
grant or convey an exclusive right to use it in the whole or any specified 
part of the United States. Id. 

8. In a transfer the following clause occurred: ‘I sell, assign and transfer 
unto the Carver Gin and Machine Co, all the right, title and interest whatso- 
ever which I have in and to the said invention,” etc. Held, that, as the 
interest intended to be conveyed was not specified in the writing, parol evi- 
dence would be admissible to prove its extent. Id. 

4. Though the vendor represented to the company that he owned the entire 
patent, such representation would not have the effect of enlarging the 
terms of his conveyance and passing an interest of which he had previously 

divested himself. Jd. 
5. Though the United States Revised Statutes, sec. 629, provide that the 
circuit courts of the United States have original jurisdiction of all suits at 
law or in equity arising under the patent or copyright laws of the United 
States, yet when, in determining rights involved in a suit pending in a state 
court, a question involving the validity of a patent arises incidentally or col- 
laterally, the state court has power to decide it. Following Nash v. Lull, 
102 Mass., 62; Rich v. Hotchkiss, 16 Conn., 409; David v. Park, 103 Mass., 
502, and other cases cited in the opinion. Brown v. Texas Cactus Hedge 
Co., 396. 
6. See opinion for allegations in pleading, which, if true, established the 
fact that a patent issued from the United States patent office, to make cac- 
tus hedges, was issued without authority of law, and was void. Id. 


PATENTS FOR LAND. See ParTITION, 1. Trespass TO Try TITLE, 2, 


PAYMENT. See Atrorneys, 1. COLLATERAL SECURITY, 1. 

1. A negotiable promissory note given by a debtor does not amount to 
payment of the debt for which it is given unless the circumstances show 
that such was the intention of the parties. McGuire v. Bidwell, 43, 

PEST-HOUSE. See MunicrpaL CORPORATIONS, 8, 

PHYSICAL SUFFERING. See Damaaes, 5, 21, 22. 

PLEADING. See AMENDMENT, 1-4. Damaaes, 18. CLEcTIONS, 3,7. EVIDENCE, 
138. HOMESTEAD, 17. LIBEL, |, 2. 

1. A plaintiff in the court below filed an amended petition, praying that 
in the event he was not entitled to judgment upon a note set up in the orig- 
inal petition, recovery might be had upon a note previously executed, and 
for which the other was intended as a substitute. Held, that the amended 
petition was good on demurrer, and that under the Texas system it is no 
objection to a petition that it sets up a new cause of action, or asks alterna- 
tive relief of this nature, if each character of relief sought is appropriate to 
the pleadings in the cause. Wiebusch v. Taylor, 53. 

2. To constitute a fatal variance the misdescription must be such as to 
mislead or surprise the adverse party. This is held to be the rule even when 
the plaintiff has (as in this case) assumed to give an exact copy of the note, 
Shipman v. Fulcrod, 42 Tex., 248, is in accordance with this rule. Jd. 

3. The general allegation of damages will suffice to let in proof, and to war- 
rant recovery of all such damages as naturally and necessarily result from 
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PLEADING — continued. 





the wrongful act complained of ; the law implies such damages. But where 
damages do not necessarily result from the act complained of, and conse. 
quently are not implied by law, the plaintiff must state in his petition the 
particular damage sustained, in order to introduce testimony in regard to it; 
this rule is to avoid surprise. 7. & P. R’y Co. v. Curry, 85. 

4, But when, asin this case, severe injuries to the person are shown to 
have existed, the law infers that physical pain resulted therefrom, since the 
adverse party is presumed to know the ordinary operation of natural laws, 
Id. 

5, The same is true as to mental suffering, for it is contrary to experi- 
ence and the laws of nature that an ordinary person should sustain great 
bodily injury without mental pain resulting therefrom. Id. 

6. No proof is required to be made of those things which every per- 
son is presumed to know; and since it is not required that proof be made of 
a fact necessarily resulting from facts proved, it follows that it is not neceg- 
sary to allege the resulting fact. Following Phillips v. Hoyle, 4 Gray, 571; 
Folsom v. Town of Underhill, 36 Vt., 592; I. & St. L. R’y Co. v. Stables, 67 
Ill., 320; Chicago, B. & Q. R’y Co. v. Warner, 18 Am. & Eng. R’y Cases, 
103. Id. 

7. It is well settled in this state that a general denial puts the plaintiff 
upon proof of every material allegation in his petition. Under it, in a suit 
to recover damages for breach of contract, defendant can introduce evi- 
dence to show that plaintiff failed to fulfill his part of the contract, and 
thus disprove his allesgitions of performance or willingness to perform, 
Altgelt v. Emilienburg, 150. 

8. Where a petition stated that suit was brought to recover property in 
the separate right of the wife, and there was no averment of any fact that 
would make the property community, but the plaintiff prayed that in case 
the property were proven to be community, he might recover it as such, 
held, that it was error to charge the jury ‘‘to find for plaintiff if the prop- 
erty belonged to either the separate or community estates.” For no matter 
what the prayer of the petition is, the plaintiff must recover in the right 
in which he sues and upon the facts stated in his pleadings as the basis of 
that right. A prayer for relief inconsistent with the facts stated in the peti- 
tion is of no value. Milliken v. Smoot, 171. 

9. A mistake in stating the value of the claim sued on may be corrected 
by the plaintiff in a trial amendment for the purpose of giving the court 
jurisdiction. If the value stated in the amended petition was fictitious, the 
defendant could have alleged and proved that fact, and so defeated the juris- 
diction; but as that fact did not appear upon the face of the record, it fur- 
nished no grounds for sustaining a demurrer to the jurisdiction, McDannell 
v. Cherry, 177. 

10. If the facts stated in a petition entitle the plaintiff to proceed in an 
action of forcible entry and detainer, he is not confined to that action, but 
can resort to any other form of action by which the property in controversy 
could be recovered. Id. 

11. A defendant pleading the statute of limitations need only allege that 
the period prescribed by the statute has elapsed, and if the plaintiff relies 
on bringing the case within the operation of one of the exceptions which 
suspend the running of the statute, he must allege in reply such facts as 
will have that effect. But where a party has applied for an injunction to 
prevent the defendant from clouding his title by a sale under a deed of trust, 
and bases his application on the allegation that the deed of trust is barred 
by the statute of limitations, it is not necessary for the defendant to plead 
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PLEADING — continued. 
the statutory exception in order to admit proof thereof, nor is the plaintiff 
excused from negativing the existence of facts which would bar the run- 
ning of the statute. Such an equitable remedy as injunction must be sup- 
ported by allegations negativing any reasonable inference, arising from the 
facts stated, that the plaintiff may not be entitled to the relief sought. 
Gillis v. Rosenheimer, 243. 

12. The description of land sued for as contained in the pleadings, which 
fails to give the course of one of the lines of the survey, is not fatally de- 
fective, when, from the course and distance of the lines described, its course 
is rendered certain. Huff v. Webb, 284. 

13. When a misdescription of surveys occurs in the title papers through 
which a party in trespass to try title deraigns his title, the mistake should 
be alleged in the pleading. But when this is not done, and the other calls 
in the deed correct the mistake with reasonable certainty, the objection, 
unless raised by special exception, will not be heard for the first time when 
the deed is offered in evidence. Id. 

14. It is not necessary that allegations of fraud, accident or mistake 
should be made to account for the failure to express the full consideration 
in a contract; the right to show it by parol evidence exists at common 
law. Hence, when in a suit on a promissory note, and to enforce a lien 
expressed in it, upon a tract of land for the purchase money for which 
it purported on its face to have been given, it was alleged in the answer 
that the vendor represented falsely to the maker of the note, who re- 
lied on his representations, that certain specific articles were on the land, 
and which formed part of the consideration, and that certain improvements 
existed on the land, which had in fact never been made, held, that the alle- 
gations were sufficient to let in proof of the real consideration as between 
the original parties to the transaction, or as against a nominal plaintiff 
suing on the notes, if the original vendee was the real beneficiary. Follow- 
ing Robertson v. Guerin, 50 Tex., 317. Taylor v. Merrill, 494. 

15. The holder of a policy of insurance, claiming the same under written 
transfers, indorsed on the back thereof, who sues thereon, making the policy 
and transfers an exhibit in his petition, may read the same in evidence with- 
out other evidence of their execution, when the defendant has failed to put 
in issue the genuineness of the tran8fers by plea under oath. Crescent Ins. 
Co. v. Camp, 521, 

16. The condition in a policy of insurance requiring the assured to give 
notice to the insurer of loss, when sustained, within a defined period after 
the loss occurs, renders it necessary, in a suit upon the policy, to allege com- 
pliance, on the part of the assured, with the condition. The allegation of 
the conclusion of fact, that the condition was waived, can only be dispensed 
with when the facts averred admit of no other fair conclusion. Id, 

17. The defective statement of a cause of action in an original peti- 
tion can only be cured by amendment. The office of asupplemental petition 
is to set forth facts in avoidance of matters of defense pleaded in the an- 
swer, Jd. 

18, A daughter claimed a piano levied on as the property of her father to 
satisfy an execution against him, and filed her bond and affidavit under the 
statute for trial of right of property. When levied on, the piano was held 
by a railroad company as the property of the father. An issue was made 
up, the claimant asserting that the property was her own; six months after 
she filed a plea setting up that the piano, if the property of her father, was 
exempt, being part of his household furniture. Held: 

(1) That this last plea was no plea in abatement, since it went to the merits 
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PLEADING — continued. 
of the action; and if a plea in abatement, it was not filed in due order, singe 
it came after an issue had been made up between the parties. 

(2) That the plea alleged no fact pertinent to the issue of title and should 
have been disallowed. Not having been in possession of the property at the 
time it was seized, by claiming that the title was in her father, claimant 
put herself in the position of a third party setting up an exemption which 
the defendant in execution did not assert. Connor v. Hawkins, 544. 

19. A policy provided that in case of loss the insurance company should 
only be liable for the interest of the insured in the property destroyed. Ing | 
suit on the policy plaintiff alleged that the property destroyed belonged 
tohim. Held, that a general denial put the ownership in issue, and eyj- 
dence could be adduced to disprove plaintiff's claim. Queen Ins. Co. v. Jef- 
ferson Ice Co., 578. 

20. If one good cause of action with a prayer for appropriate relief, 
within the jurisdiction of the court, appears in a petition, the court should 
not dismiss the cause. Buchanan v. Bilger, 589. 

21. A plaintiff stated in his petition that he was the owner of certain 
goods injured by fire while in the possession of a railroad company for 
shipment; that he had transferred to an insurance company one-half of 
his right of action against the road, and that his suit was for one-half 
the damages sustained, for the use of the insurance company. Held: 

(1) The allegation in the petition that the suit was for the use of the 
insurance company was proper to protect the interest of that company, 
though it did not make it a plaintiff, and it was not necessary to show by 
averment or proof how the insurance company acquired its interest; the 
owner of the property could recover without offering proof of the transfer 
to the insurance company. 

(2) If plaintiff had not averred that he was suing for the use of the insur- 
ance company, defendant might have defeated his suit by showing the 
transfer of the cause of action. 

(3) If defendant relied upon anything in the transfer, as that the cause of 
action had been devoted to an illegal purpose to defeat the action, it should 
have set it up in its answer. 

(4) The legal right of action remained in the owner of the goods, the peti- 
tion disclosed a good cause of action; and the mere allegation by the plaint- 
iff that the cause of action had been transferred did not compel him to 
negative the illegality of such transfer. 

(5) The transfer, when offered in evidence, could not be excluded on the 
ground that it contained other matter than the bare transfer itself. EF. L & 
R. R. R’y Co. v. Hall, 615. 

22. If the plaintiff states a cause entitling him to equitable relief, a de- 
murrer should not be sustained. Croft v. Peck, 627. 

23. Ina suit by the state to set aside a purchase of school lands by a deputy 
surveyor, held, that the authority of the attorney-general to bring suit was to 
be presumed in this case as in any other, and could be questioned only in the 
manner that the authority of any attorney assuming to represent a plaintiff 
could be. It could not be done by a demurrer to a petition which did not 
allege the power under which the attorney assumed to be acting in the suit. 
It is a question of fact and not of law, and should be raised by some pleading 
or motion denying the authority, and to throw the burden of proof from the 
defendant, his motion or pleading should besworn to. Turner v, Caruthers, 
17 Cal., 482; Clark v. Willett, 35 Cal., 534, State v. Thompson, 690, 


PLEADING AND EVIDENCE. See PLEADING, 3-7, 15. VARIANCE, 1. 
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PLEA IN ABATEMENT. See PLEADING, 18. VENUE, 1, 
POLICE POWER. See NEGLIGENCE, 14, 


POLITICAL QUESTIONS. 

1. It is judicially known that the political department has always 
claimed Greer county as part of the state, and exercised acts of control over 
it, and until that department ceases to exercise such control, the courts will 
treat it as subject to the jurisdiction of the state of Texas. The settlement 
of the boundary line of Texas is not within the scope of the judicial depart- 
ment. Harrold v, Arrington, 233. 


POSSESSOR IN GOOD FAITH. See IMPROVEMENTS. 
POSTPONEMENT. See REMOVAL TO FEDERAL Courts, 38. 


PRACTICE IN DISTRICT COURT. See ARGUMENT OF COUNSEL. ATTACH- 
MENT, 5. COMMUNITY PROPERTY, 6. CONTINUANCE, DEPOSITIONS, 1, 4, 5. 
DISCONTINUANCE. JUDGMENTS, 1. JURISDICTION, 1. JURY, 1. PLEADING, 
9, 10, 21. PusBLic LANpDs, 1. VENUE, 1. VERDICT, 2. 

1. When the court directs. the correction of a verdict which, under the 
facts as finally rendered, is such asit could properly have instructed the jury 
to return, the fact that it directs an attorney in the cause to write it in proper 
form is immaterial, especially when the jury, after consultation, adopt and 
return the verdict as written. Washington v. First Nat. Bank, 4. 

2. Ferris v. Streeper, 59 Tex., 312, which declares the right of one inter- 
ested in the subject-matter of litigation to make himself a party, and to 
assert his rights even after judgment, and move for a new trial, referred to, 
approved and limited. Streeper v. Ferris, 12. 

3. One thus interested, against whom no judgment is rendered, who after 
judgment appears and appeals in his own right from a judgment refusing 
his motion for new trial, does not by such appeal affect the right of the 
successful party to enforce the collection of his judgment against property 
ordered to be sold to satisfy the judgment rendered against a third party in 
the cause who did not appeal. Id. 

4. Where there was a failure to use due diligence to offer evidence at the 
proper time, it was not error to refuse to admit it during the argument of 
the case. E. & P. R’'y Co. v. Curry, 85. 

5. An admission of the plaintiff's cause of action as set forth in the peti- 
tion, except as it is attempted to be defeated by facts pleaded in defense, 
which constitute, if true, a good defense, must, in order to entitle the de- 
fendant to open and conclude the evidence and argument, be entered of 
record. Ayers v. Lancaster, 305. 

6. An agreement made by parties litigant, waiving any misjoinder of par- 
ties plaintiff, and of causes of action, is binding, not only on the parties 
thereto, but on those who may purchase from the defendants pending the 
suit. Citing Delk v. Punchard, 55 Tex., 306. Delk v. Punchard, 360. 

7. Though the certified copy of a deed relied on as a muniment of title 
must be on file in the cause three days before the trial, to authorize its in- 
troduction in evidence, it is not necessary that the party offering it should 
make affidavit to the loss of its original before the trial of the cause be- 
gins, in order that it may be read in evidence. Ross v. Kornrumpf, 390. 

8. Though the right to have an examination made of one who sues to re- 
cover damages for permanent injuries to his person, in order that their 
extent may be known, and to have it done by skilled persons under order of 
the court, has been maintained, when shown to be necessary to further the 
ends of justice; yet, a cause will not be reversed for a refusal to order such 
an examination made, in the absence of a showing that it was mecessary to a 
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PRACTICE IN DISTRICT COURT — continued. 
full presentation of all the facts, and where it was not shown that the plaint- 
iff was unwilling to submit to an examination by any competent person, 
I. & G. N. R’y Co. v. Underwood, 463. 

9. The failure of the court to make a finding when the case is tried 
without a jury, upon an issue fairly involved in the pleading and evidence, 
where the complaining party has not requested a finding upon it, cannot be 
made a ground of error when urged for the first time in the supreme court, 
Thomasg v. Quarles, 491. 

10. When, during the progress of a trial, bystanders greet with ap- 
plause whatever is favorable to some one of the litigants, and this con- 
duct continues from time to time unchecked until the trial is concluded, 
and the verdict is in favor of the party for whom such sympathy was 
shown, the judgment rendered on such a verdict will be reversed, if from 
the whole case it appears that the verdict may have been influenced by such 
demonstrations. Such conduct by bystanders is a contempt of court of the 
most serious character, tending, as it does, to pervert the course of justice, 
and should be suppressed, if need be, by the strong arm of the law; if that 
be inadequate, then the trial of the cause should be stopped until a fair trial 
can be had. Owens v. The State, 500. 

11. When, on the trial of a cause involving the right to an office, the 
jury manifestly based their verdict on the official returns from one 
ward-box of a city, and excluded another, when the propriety of recogniz- 
ing either depended on substantially the same testimony before them, and 
the verdict was in favor of the party for whom bystanders showed their 
sympathy by applause from time to time during the trial, held, that no mat- 
ter how conscientious the jury may have endeavored to act, the fact that 
they may have been influenced by such conduct of bystanders required a 
reversal of the judgment based on such a verdict. Jd. 

12. An agreement between the litigants in a case of trespass to try title, 
that they claimed under a common source, was not an admission that each 
had a regular chain of title leading up to such common source, much less 
was it an admission that a deed offered in evidence was in the line of title. 
Tapp v. Corey, 594. 

13. The effect of such an agreement was to relieve the plaintiffs below 
from the necessity of tracing their title back to the government. If they 
traced their title back to a common source, and defendant failed to show 
title in himself derived from the common source, or an outstanding title in 
any one else, judgment should not have been for defendant. Jd. 

14. An injunction was sought to restrain the sale of a number of cattle 
under attachment and order of sale. The grounds were: (1) that a portion 
of the cattle were in the custody of the law; (2) that no valid levy was made 
on them, or a portion of them; (3) that a portion of them were exempt 
from forced sale. A general demurrer was sustained as to all the grounds 
except the first; plaintiffs declined to amend, and refused to proceed, and 
judgment was given on the injunction bond. Held: 

(1) That if the court below erred in not overruling the demurrer, the fact 
that the court sustained it in part was no excuse for the plaintiffs’ dismiss- 
ing their suit; the court ruled that there was good cause for injunction 
claimed as to part of the cattle. 

(2) The legal consequence of the failure to amend was not to put the suit 
out of court, but that result was brought about by the voluntary act of the , 

plaintiffs, from which they had no right to appeal. The court could not 
have compelled them to proceed, and could only dismiss for want of prose- 
cution. 








INDEX. 





— 


PRACTICE IN DISTRICT COURT — continued, 


(8) The plaintiffs should have allowed the suit to proceed to final judg- 
ment, and, upon appeal from that judgment, the action of the court on the 
demurrer would have been subject to revision. The action of the plaintiffs 
was equivalent to a dismissal at their own request. O’Neal v. Wills Point 
Bank, 644. 

15. An injunction may be wholly dissolved upon sustaining a general de- 
murrer to the bill. Jd. 

16. The fact that four terms of the court elapsed between the filing of 
demurrers and their being passed upon is no reason for striking out the 
demurrers, when there is nothing in the record to show that the case was 
ever called in regular order on the docket for trial until the date at which 
the demurrers were decided. Id. 

17. If it had been so called and passed over, the presumption would be 
that this was done by agreement of the parties, and if such was not the 
case, it should have been made to appear by a bill of exceptions. Id. 


PRACTICE IN SUPREME COURT. See ARGUMENT OF COUNSEL, 1, 3-5. BILL 








OF EXCEPTIONS. DAMAGES, 3, 22. DEPCS TIONS, 5. DISCONTINUANCE, 2, 3. 
EVIDENCE, 21, 22. New TRIAL, 2. Parties, 6. PRACTICE IN DISTRICT 
Court, 8, 10, 11, 14. 

1. Objections to a judgment cannot be taken for the first time in the 
supreme court. Gaines v. Nat. Exch, Bank, 18. 

2. Where exceptions to the sufficiency of the service of citation on the 
defendant had been overruled, and exception taken, the act of the district 
court in permitting the return of service to be so amended as to show legal 
service cannot be considered on appeal, when such permission was given 
after the appeal was perfected. Continental Ins. Co. v. Milliken, 46. 

3. When, at the request of counsel, conclusions of law and facts are made 
out by the trial judge, and neither the conclusions of law nor the sufficiency 
of the facts to sustain the judgment are excepted to, the sufficiency of the 
facts found to sustain the legal conclusions will not be considered on appeal, 
unless exceptions are waived. Id. 

4, If exceptions be made and noted, the adverse party is charged with 
notice thereof, and he may, in his own protection (if deemed necessary), 
have a statement of facts fully presenting the case made and submitted. Id. 

5. When no exceptions are taken to the conclusions of law, or to the judg- 
ment, the only inquiry on appeal will be as to whether the pleadings au- 
thorized the judgment (unless the failure to except was waived, or not 
insisted on). Id. 

6. When costs are not properly adjusted, and attention is not called to it 
in the court below, they cannot be questioned in the supreme court. Wie- 
busch v. Taylor, 53. 

7. Objection to the introduction of evidence must be made in the lower 
court. Ford v. Cowan, 129. 

8. When the statement of the cause of action and of the nature of the 
defense, made by the court below, was not full, and appellant did not ask 
for a charge giving a fuller statement, he cannot complain for the first 
time after appeal. San Antonio Street R'y Co. v. Helm, 147. 

9. A judgment will not be reversed for every erroneous ruling, but only 
when the opposite party is injured by such ruling. Appellant cannot be 
injured by the erroneous ruling of the court in this case, since a judgment 
in favor of husband and wife is a bar to any subsequent claim set up by 
either. If exceptions be taken in the court below, based on the misjoinder 
of husband and wife as plaintiffs, when the wife is not a necessary or proper 
VoL. LXIV —5l 
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PRACTICE IN SUPREME COURT — continued. 









party, and an injury be shown to defendant as a result thereof, the overryl. 
ing of the exception would be cause for reversal. Jd. 

10. If there is nothing in the record to show that a finding of fact by the 
court was erroneous, such finding is conclusive. Shipman v. Mitchell, 174, 

11. Attention again called to the fact that objections to the form and map. 
ner of taking depositions should be presented in writing before the trial, or 
they will not be considered on appeal. Leach v. Dodson, 185. 

12. A certiorari was granted to appellant to perfect the record by bring- 
ing up to this court a certified copy of an assignment; appellees moved to 
strike it from the files on the ground tha it constituted no part of the 
record in the court below. Held, that it must be considered a part of the 
record, for its contents were in part recited in appellees’ pleadings, and 
it was made a part of their pleadings, though not attached as an exhibit; 
it was also made a part of appellant’s pleadings, and they purported to 
attach it as an exhibit; the record, too, showed that the court below sus- 
tained objections to the assignment, which could not have been done 

“unless it was a part of the pleadings. Wert v. Schneider, 327. 

18, A court sustaining objections to an assignment before hearing the 
facts of the case must have done so on the ground that the assignment 
was void upon its face; it could not have taken into consideration any ex- 
traneous facts. Id. 

14. A wrong ruling, which could not have affected the final judgment, can 
afford no ground for reversal. Ross v. Kornrumpf, 390. 

15. When a verdict is rendered in a case in which each party has estab- 
lished his case by evidence, and the verdict, if the case were properly tried, 
could not, under established rules, be disturbed, no matter for which party it 
is rendered, the necessity for guarding against illegal evidence is manifest. 
Then the slightest illegal testimony which might possibly have influenced 
the result will be fatal, and afford cause for a reversal of the judgment. Id, 

16. The failure of the court to make a finding, when the case is tried 
without a jury, upon an issue fairly involved in the pleading and evidence, 
where the complaining party has not requested a finding upon it, cannot be 
made a ground of error when urged for the first time in the supreme court, 
Thomas v. Quarles, 491. 

17. Assignments that point out no particular error, and are but an invita- 
tion to the court to search the record for an error, are too general to be con- 
sidered. The statute and rules made for the government of our courts 
declare that ‘‘errors not so distinctly specified (as the rules require) shall be 
considered by the supreme court or court of appeals as waived.” J. & G. 
N. Ry Co. v. Irvine, 529. 

18. The record should not be incumbered with needless details of testi- 
mony which could be condensed; or with assignments of error which, con- 
sidered with reference to the rules governing appealed cases, the attorney 
ought to know would be useless. T. & P. R'y Co. v. Scott, 549. 

' 19. A défective charge cannot be considered on appeal unless the correct 
one was asked below by the complaining party. Queen Ins. Co. v. Jefferson 
Ice Co., 578. 

20. The record must show distinctly what testimony was objected to in 
the court below, to enable the supreme court td revise the action of the 
inferior court in admitting it. J. & G. N. Ry Co. v. Leal, 654. 

21. The assignment that the court below erred in overruling exceptions to 
the pleadings of the opposite party is too general to be considered where the 
pleadings and exceptions are numerous and lengthy. Errors not found on 

the record cannot be considered on appeal. Jd. 
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PRACTICE IN SUPREME COURT — continued. 

22. An assignment of error that the court refused to give the special 
charges requested, the charges requested containing six paragraphs contain- 
ing distinct propositions upon distinct lines of defense, does not specify any 
error with sufficient certainty for the court to act on each paragraph sep- 
arately. Jd. 

23. A defective charge can only be properly presented on appeal under an 
assignment bringing in review the action of the court in refusing a special 
charge covering the point. Jd. 

24. The jury may read the pleadings in their retirement, but it is not their 
duty to do so, and it is error to charge them that it is; but such error is not 
ground for reversal unless its result was to mislead the jury, and such a re- 
sult is claimed on appeal. Jd. 

25. The wrongful admission of cumulative evidence upon a matter already 
proved beyond all doubt is no ground for reversal, Stansell v. Cleveland, 660. 


PRAYER FOR RELIEF. See PLEADING, 8. 
PREMATURE ACTION. See Actions, 1. 


PRESUMPTIONS. See ADMINISTRATOR’S SALE, 1. DamaaGegs, 4-6. ESTATES OF 
DECEDENTS, 2. EVIDENCE, 3. IMPROVEMENTS, 7. NEGLIGENCE, 3, 5, 6. Par- 
TITION, 1. 


PRINCIPAL AND AGENT. See Damaass, 16, 17. NEGLIGENCE, 37. TELE 
GRAPH COMPANIES, 1. 

1, A commercial traveler sold his samples and converted the proceeds 
to his own use. In a suit by his principal against the vendee to recover 
the value of the samples, the court charged the jury that, if the sale of the 
samples was embraced within the real or apparent scope of the agent's au- 
thority, his principal would be bound by the sale and could not recover. 
The evidence showed the extent of the agent’s authority was to exhibit the 
samples and solicit, receive and forward orders for merchandise. Held, 
the law announced by the court was correct, but as there was no evidence 
of usage enlarging the authority of a commercial agent, and as an agent 
authorized to sell on credit has no authority to collect the price in the name 
of his principal, the court below erred in its instruction so far as it re- 
lated to apparent authority. Kohn v. Washer, 131. 

2. An agent with power to sell and receive payment for his principal 
cannot, in general, compound with his principal’s debtor, and receive pay- 
ment by canceling his own debt, unless the power be conferred, or results 
from the general usage of the business, or the habits of dealing between 
the parties. Belton Compress Co. v. Belton Brick Mfg. Co., 337. 

8. As a party is liable for the acts of his agent, so he is entitled to the ben- 
efit of his agent’s knowledge of facts justifying the bringing of suit. Stan- 
sell v. Cleveland, 660. 


PRINCIPAL AND SURETY. See DisconTinvance, 2, 3. 
1. A writ of possession issued December 22, 1877, on a judgment against 
W., which included an execution under that judgment against W. as prin- 
cipal, and T. and three others as sureties of W., within a year after its 
rendition. The sureties had become liable, as such, on a replevin bond 
given to retain possession of the land. Another execution was issued Janu- 
ary 19, 1878, against all parties, within a year, which was returned on ac- 
count of a supersedeas sued out by the principal and all the sureties, except 
T., who had failed to join in suing out a writ of error. The judgment was 
affirmed on error, June, 1879, but never recorded. A third execution issued 
January 23, 1880. Four other executions issued at intervals of less than a 
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PRINCIPAL AND SURETY — continued. 
year, and under the last one the land of T. was sold to satisfy the judgment, 
Held: 

(1) T. being but a surety, though the judgment against him as such on the 
replevin bond was binding until reversed, yet it did not change his relation :' 
as surety. } 

(2) The relation of surety, as a continuing one, should be recognized ag be- 
tween the parties themselves and protected under the rules of equity, in the 
absence of some controlling statute, when the rights of the creditor are not 
prejudiced. 

(3) Though the statute provided that the judgment rendered against the 
parties to the replevin bond should be joint and several, an execution could 
not issue against one of the sureties while the principal and the other sure. 
ties were prosecuting, under a supersedeas bond, a writ of error. 

(4) The condition in the replevin bond was ‘‘ that the defendant will not 
injure such property, and that he will pay the value of the rents of the 
same in case he shall be condemned so todo.” The principal could not be 
held to have violated, according to any final judgment, that condition, so 
long as he was prosecuting, under a supersedeas, an appeal from it. 

(5) The judgment creditor not being in condition, pending the writ of 
error, to have execution against the principal, he could not, at that time, 
have it issued against the surety, T. 

(6) It not being shown that there was such want of diligence as would 
operate as a divestiture of the judgment lien, whatever title was vested in 
T., the surety, passed under the execution sale of July 5, 1881. 

(7) T. alone could complain of any irregularities, which, as between him- 
self and principal and co-sureties, might have been prejudicial to his rights, 
Citing Martin v. Rice, 16 Tex., 157, and Hancock v. Metz, 15 Tex., 205. 

(8) A purchaser under a former judgment against T., who bought sub- 
ject to the lien of the judgment which has been above considered, would 
have had the right to pay off that judgment and protect himself in the 
title. Wren v. Peel, 374. 


PRIVILEGE OF THE PRESS. See LIBEL, 3. 


PROBATE COURTS. See CoMMUNITY PROPERTY, 6. ESTATES OF DECEDENTS, 
12. WILLS, 2, 7. 

1. A probate court can correct errors in its own decrees arising out 
of fraud or mistake. This power does not render the decrees of such a 
court less conclusive in amy other court, or in any way impair the probate 
jurisdiction, but renders that jurisdiction more complete and effectual, 
and, by enabling the probate court to correct mistakes and supply defects 
in its own decrees, better entitles them to be deemed conclusive in other 
courts. Following Waters v. Stickney, 12 Allen, 1; Gaines v. Hennen, 24 
How., 567. Vance v. Upson, 266. 

2. It is well settled that the district court has no original jurisdiction to 
revise the proceedings of a county court sitting in matters of probate; its 
jurisdiction in this respect is entirely appellate, Following Franks v, Chap- 
man, 60 Tex., 46. Buchanan v. Bilger, 589. 


PROBATE OF WILL. See WILLs, 5-7. 
PROBATE SALE. See ADMINISTRATOR’S SALE. ESTATES OF DECEDENTS, 12. 
PRODUCTION OF EVIDENCE. See Evipences, 2. 
PROMISSORY NOTES. See PAYMENT, 1. 

PROXIMATE CAUSE. See Damaass, 18. NEGLIGENCE, 25, 26, 
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PUBLIC LAND. See IMPROVEMENTS, 1, 2. INNOCENT PURCHASER, 1. 


1. Suit was brought for the purpose of canceling defendant’s claim of title 
to two sections of school lands. The applications to purchase were made 
under the act contained in chapter 105 of the Laws of 1881, page 119, and the 
purchaser was a deputy surveyor at the time of the purchase. Held: 

(1) That the right of the state to sue in any court having jurisdiction of 
the subject-matter cannot be questioned. 

(2) The statute requires, however, that suits of this character shall not be 
instituted by the attorney-general under the provisions of the act, unless it 
shall be advised and directed by at least three of the land board. Gen. Laws 
1883, p. 108. 

(8) While anxious to discover and set aside purchases of school lands made 
in contravention of the act of July 8, 1879, and the amendatory act of April 
6, 1881, the legislature was unwilling to have suits brought unless, upon 
examination by the board appointed by the act of April 14, 1883, reasonable 
cause was found in each case for believing that the law had been violated. 

(4) The state had the right to thus limit the power of the attorney-general 
through the legislature. 

(5) The authority of the attorney-general to bring suit was to be presumed 
in this case as in any other, and could be questioned only in the manner that 
the authority of any attorney assuming to represent a plaintiff could be. 

(6) It could not be done by a demurrer to a petition which did not allege 
the power under which the attorney assumed to be acting in the suit. It is 
a question of fact and not of law, and should be raised by some pleading or 
motion denying the authority, and to throw the burden of proof from the 
defendant, his motion or pleading should beswornto. Turner v. Caruthers, 
17 Cal., 432; Clark v. Willett, 35 Cal., 534. 

(7) The language of the statute is not ambiguous — that no county or dis- 
trict surveyors or their deputies shall be directly or indirectly engaged in 
the purchase of public land. P. C., 118. 

(8) A deputy surveyor could not lawfully purchase public land, and the 
land purchased in this case was within the statutory term ‘ public lands.” 
Cotulla v. Laxson, 60 Tex., 443. 

(9) The act directing actions of this character to be brought seems to rec- 
ognize the application of articles 118 and 119, P. C., to purchases made under 
the act of July 8, 1879, and April 6, 1881. Gen. Laws 1883, p. 107. 

(10) The state can maintain this action without returning or offering to 
return purchase money of the land paid by defendant to the state. State v. 
D. H. Snyder, decided at this term of the couf. State v. Thompson, 690. 


QUESTIONS OF LAW AND FACT. See BouUNDARIES, 16. NEGLIGENCE, 24. 


Pusuic Lanps, 1. 

1. What matters may be considered in determining the boundary of land 
is a question of law to be decided by the court, and not to be sworn to asa 
fact by a witness. Robinson v. Douthit, 101. 

2. In actions for malicious prosecution, when the facts are not contested 
and the evidence is not contradictory, the question of probable cause is a 
matter of law to be decided by the court; otherwise it is a mixed question 
of law and fact to be decided by the jury. Ramsey v. Arrott, 320, 

3. Damages for bodily and mental suffering must be largely left to the 
discretion of the jury. Unless outside influences excite their passions and 
prejudices so that they abuse this discretion, the verdict will not be inter- 
fered with on appeal. J. & G. N. R’y Co. v. Gilbert, 536. 

4. Good faith, on a claim for improvements, is a question of fact for the 
jury. House v. Stone, 677. 
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QUITCLAIM DEED. See JUDGMENTs, 4. SUBSEQUENT PURCHASER, 1. 


RAILROADS. See DAMAGES. NEGLIGENCE. OCCUPATION TAX, 1. STREETS, 1, 

1, Duty of company to fence track. Liability for killing stock. (See 

NEGLIGENCE, 5-10, 13-17.) 1. & G. N. R’y Co. v. Cocke, 151; Texas Cent. 
Ry Co. v. Childress, 346. 

2. A railway company has the right to require persons hauling freight 
from its depot to receive the same on the platform from its servants and 
not to enter the warehouse for the purpose of checking off the freight; and 
also to require that persons doing business with the company shall transact 
the same over the counter, and not enter behind it. Such regulations are 
reasonable. Donovan v. T. & P. R’y Co., 519. 

3. It is no ground for damages against a railroad company that a dray- 
man was discharged by his employer, because an agent of the company 
informed the employer that the drayman would not be allowed to violate 
proper regulations of the company. Id. 

4. It is the duty of agents of a railway company to enforce the regula- 
tions of the company, but not to givé reasons why such regulations were 
made; and if, in giving such reasons, they use actionable language, they, 
and not the company, will be liable. Jd. 

5. Action against railroad company for damages for removing depot. 

(See Damaaes, 23.) H. & T. C. Ry Co. v. Molloy, 607. 
6. A conductor may use only as much force as is necessary to lawfully 
expel a person fromacar. J. & G. N. Ry Co. v. Leak, 654. 


RECONVENTION. See LANDLORD AND TENANT, 7. PARTITION, 5. 

1. A party claiming title to land derived from opposing claimants may, 
in a suit between them, assert his right derived from both sources, and have 
the title shown to be valid, enforced in reconvention against the plaintiff. 
De La Vega v. League, 205. 


RECORDS. See EvipENce, 11. JUDICIAL RecorDs. PRACTICE IN SUPREME 
Court, 12, 18, 20. 


REGISTRATION. See ATTACHMENT, 12. SUBSEQUENT PURCHASER, 1. 

1. An instrument which certifies that one party has given up to the other 
all claims which once belonged to both, and also all claims to land which 
once belonged to both, is, in so far as it conveys land, entitled to be admitted 
to record, if properly authenticated; and the fact that on its face it at- 
tempts to dispose of choses in action cannot affect the right to have it 
recorded as an entirety. @egram v. Owens, 475. 


REMEDY. See ForcrisLE ENTRY AND DETAINER, 1. 
REMOVAL TO FEDERAL COURT. 


1. A bond which does not contain a condition for the payment of costs is 
insufficient under the act of congress of March 3, 1875, providing for the 
removal of causes from state to federal courts, and astate court is not bound 
to accept such defective bond. It is only upon filing a proper petition and 
offering sufficient security for the performance of certain acts that the state 
court surrenders its jurisdiction. If security is not given for the perform- 
ance of all the acts named in the statute, one of the most important of 
which is the payment of costs, the cause does not stand removed' to the 
federal court. The bond is to protect the opposite party from delay and 
costs, and the court has no right to deprive him of the protection afforded 
by the statute. Harrold v. Arrington, 233. 

2. The lack of a condition in such bond to pay costs is not supplied by 
the stipulation to ‘‘do such other appropriate acts as by the act of congress 
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REMOVAL TO FEDERAL COURT — continued. 


in that behalf are required,” for the payment of costs is not an act required 
by the statute. Id. 

3. The court was justified in refusing to postpone a cause one term in 
order that a party might amend his bond. Id. 

4, To determine the liability of a United States marshal and his sureties on 
his official bond, for a trespass alleged to have been committed by the marshal 
in his official capacity, resort must be had to article 783 of the United States 
Revised Statutes. To ascertain whether or not a party aggrieved by the 
breach of the conditions of such bond may recover damages against the mar- 
shal and his sureties, and the extent to which damages may be allowed, 
resort must be had to the next article of the samestatutes. McKee v. Brooks, 
255 


). 
}. In the absence of a provision to that effect in the laws of the United 
States, no recovery could be had against the marshal or his sureties. It 
would, therefore, be necessary to construe the two above named articles, if 
not others, in determining the right of a plaintiff to sue for such a trespass, 
Id. 

6. A suit which cannot be prosecuted, defended or determined without 
a resort to these articles of the Revised Statutes of the United States, and a 
construction of them, is a suit arising under the laws of the United States, 
as decided in Feibelman v. Packard, 109 U. S., 421. Jd. 

7. The supreme court of the United States, on questions of this character, 
has appellate jurisdiction upon a writ of error to a state court, and its de- 
cisions are therefore binding; so it is not necessary or proper for this court 
to consider this as an original question. Jd. 

8. In the case of Feibelman v. Packard the United States supreme 
court held that an action against a United States marshal for seizing a 
stock of goods under the authority of a writ from a district court of the 
United States in proceedings in bankruptcy, the suit being on his official 
bond, and the sureties therein being joined as co-defendants, was a civil suit 
arising under the constitution and laws of the United States, and could be 
removed from a state court to the federal court, under the act of congress 
of March 3, 1875. No stress whatever was laid by the court upon the fact 
that the process under which the seizure took place was issued in bankruptcy 
proceedings, but the decision was based solely on the grounds that the suit 
was upon the bond of a United States marshal; that this bond was required 
to be given under article 783 of the United States Revised Statutes; that the 
right of action was given by the succeedigg article, and that a suit for a 
trespass committed by him under color of his office was an action under 
those articles, and might also involve a construction of the two succeeding 
articles, Id. 

9. Prior to the act of March 3, 1875, there was no statute authorizing re- 
movals on the ground that the suit arose under the constitution and laws of 
the United States, and decisions prior to that act are not applicable. The 
case of Phillips v. Edelstein was decided before the court of appeals had ac- 
cess to Feibelman v. Packard; otherwise that court would doubtless have 
followed the decision in that case. Id. 


RENTS. See TENANTS IN COMMON, 1. VENDOR'S LIEN, 2. 


REPLEVY BOND. See PRINCIPAL AND SURETY, 1. 


1. Property attached during the pendency of a suit was replevied by the 
owner. Judgment was rendered against the owner, but the replevy bond 
had been lost between the date of the judgment and the time when it should 
have been indorsed ‘* forfeited,” the property not having been delivered ac- 
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REPLEVY BOND — continued. 
cording to the stipulation of the bond. More than four years later suit wag 
brought to substitute the bond and obtain a judgment of forfeiture upon it, 
Held: 

(1) That the substituted bond would occupy the position of the one lost, 
which, never having been forfeited in the manner prescribed by statute, wag 
not a judgment against the sureties who signed it. 

(2) That, had the bond been indorsed according to the statute, it would 
have required ten years to bar an action upon it; but being a mere moneyed 
demand against the obligors, under the then existing statute, four years 
barred a recovery on it. Poland v. Henry, 542. 


RES ADJUDICATA. See INJUNCTION, 3. 

RESCISSION. See VENDOR AND VENDEE, 4. 

RES GESTZ. See WILLS, 1. 

RESTRAINTS UPON ALIENATION. See WILLS, 8. 
RESULTING TRUST. See SEPARATE PROPERTY, 3. 
RETURNING VERDICT. See Practice In District Court, 1. 
RETURN OF SERVICE. See Citation, 1, 2, 5. 
REVOCATION OF WILL. See WILLs, i2. 

RIVER BOUNDARIES. See Bounpartss, 8-10. 


SALE. See PATENTS FOR INVENTIONS, 4. 

1, In the sale of goods, when anything remains to be done by the seller, 
such as counting, weighing and measuring, the title does not pass when 
either of these operations is necessary in order to separate the goods from a 
larger mass, of which they form a part. Allen v. Melton, 218. 

2. A vendor delivered a written deed with warranty of title to a flock 
of sheep. The vendees brought suit for damages, alleging that on the day 
of the execution and delivery of the deed, the vendor represented to them 
that the sheep were sound and free from all contagious or infectious diseases; 
that the sheep were really in a diseased condition; that that fact was known 
to the vendor at the time of the sale, and that the vendees purchased the 
sheep, relying on the false and fraudulent representations of the vendor. 
Held: 

(1) That the averments of the petition showed a good cause of action, and 
to prove them by parol evid&nce would not infract the rule which denies the 
right to contradict or vary a written contract by parol evidence. This ques- 
tion has been fully considered by this court in cases analogous to the present, 
and the averments found in the petition in this case held to constitute a good 
cause of action. (See cases cited in the opinion.) 

(2) That the measure of damages applied to the case, as made by the peti- 
tion (in which no rescission of the contract is sought, but damages only), 
should be the difference between the sum paid for the sheep and their value 
in the condition in which they were, with a sum, by way of damages, equal 
to interest on such sum as may be found to be that difference, from the 
time the same was paid until judgment. ° 

(3) That if it should appear that all the sheep were not diseased at the 
time of the sale, but subsequently others contracted the disease from such 
as were, then the vendees will be entitled to all such damages as they have 
sustained by reason of the disease being subsequently communicated to 
those not diseased at the time of the sale by contact with those so diseased, 
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SALE — continued. 
which will include the value of such as died from the disease, and expenses 
properly incurred in care and attention to them, 

(4) That if some of the sheep did not belong to the vendor at the time of 
the sale, the vendees would be entitled to recover the sum paid for them 
with interest thereon from time of payment. Routh v. Caron, 289. 

3. In a suit involving the question of fraud in the sale of goods as between 
the vendee and third parties, the declarations of the vendor, made after their 
sale and delivery, and when the vendee was not present, are not admissible 
in evidence, except for the purpose of impeaching the vendor as a witness 
and after a proper predicate has been laid. Schmick v. Noel, 406. 

SAN ANTONIO. See NEGLIGENCE, 8. 
SANITARY REGULATIONS. See MunicipaL CorPORATIONS, 5-8. 
SCHOOL LANDS. 
1. Purchase of school lands by a deputy surveyor, Suit to cancel claim of 
title. (See PusLic LANps, 1.) State v. Thompson, 690. 
SCHOOL PROPERTY. See Taxes. 1. 
SCIRE FACIAS. See JUDGMENTs, 3. 
SEAL. 
1. A conveyance of land, signed by the grantor in 1845, is not a nullity 
though not under seal. Yom v. Sayers, 339, 
SECONDARY EVIDENCE. See EvIDENCcE, 9. 
SECRET TRUST. See Homesteap, 1. 
SECTION HAND. See NEGLIGENCE, 18-20. 
SEPARATE PROPERTY. See ACKNOWLEDGMENT, 4. 

1. In this state the husband may sue alone for the recovery of the wife’s 
separate property, and recover damages occasioned by injury to such prop- 
erty. 7. & P. R’y Co. v. Medaris, 92. 

2. The wife may receive a valid conveyance of the separate property of 
her husband to herself, so as to constitute it her own separate estate free 
from liability for bis debts, when such conveyance is made in payment of 
money belonging to her which the husband had previously used. Ross v. 
Kornrumpf, 390. 

3. A deed was made bya third party conveying land to a married woman, 
which the vendor had purchased from the husband of said woman, and had 
his deed recorded after a statutory lien thegeon had been fixed by the regis- 
tration of a judgment in the county against the husband, but which deed was 
made before the registration of the judgment. After the conveyance to 
the wife the land was sold under that judgment to satisfy the husband’s 
debt. In a suit involving title between the purchaser at execution sale, 
and the wife, who claimed that the land had been acquired by her in pay- 
ment of a debt due her from her husband, held: 

(1) The title of the wife, if the land was purchased with her separate means, 
was that of a resulting trust in the land, the apparent title being vested in 
the community estate of herself and husband. 

(2) As to bona fide purchasers, and contract lien creditors without notice, 
the apparent title in the community would prevail. 

(3) As to all others, including creditors with mere statutory liens, created 
by judgment or execution, the wife may claim the resulting trust arising 
from the manner of its acquisition. 

(4) Thus, the purchaser at execution sale acquired no title, if at the time 
of the purchase he had notice of the real interest of the wife in the land, 
and that it had been acquired by her separate means. Id. 
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SERVICE OF PROCESS. See CiTaTIon, 1-3. 
SET-OFF. See ATTACHMENT, 7, 


SETTLEMENT. 

1, Several instruments bearing the same date, referring to and seem- 
ing to be based upon each other, and defining and adjusting the rights of 
several parties to the same subject-matter, are presumed to constitute a gen- 
eral settlement, and, in the absence of fraud, conclude a party from going 
behind this settlement and asserting aclaim not advanced when such instru- 
ments were executed. Horne v. Chatham, 36. 


SHERIFF'S DEED. 

1. A sheriff's deed made in 1878 was executed by one acting as deputy 
sheriff. Held, that such deputy was the proper person to acknowledge its ex- 
ecution, and a certificate of acknowledgment by the district clerk that ‘ per- 
sonally appeared J. M. Henderson, sheriff of Tarrant county, by W. T, 
Steele, deputy, to me well known, and acknowledged that he executed the 
foregoing deed for the purposes and consideration and in the capacity 
therein set forth and expressed,” being formal in all other respects, was 
sufficient. Terrell v. Martin, 121. 


SHERIFF'S SALE. 

1. A charge to the effect that inadequacy of consideration paid at a sher- 
iff’s sale, when so great as to shock the conscience, may be regarded as evi- 
dence of fraud in the purchase, is error, when the evidence shows that the 
land was sold subject to prior liens, and there is no evidence showing what 


would have been the value of the land in excess of the amount for which 
it was incumbered. De La Vega v. League, 205. 


SIGNATURE. See EVIDENCE, 20. WILLS, 3. 
SLANDER. See DAamaAGgs, 17. LIBEL. 
SLEEPING-CARS. See OccupaTION Tax, 1. 
SPECIAL ISSUE. See VeErpIct, 2. 


STALE DEMAND. See LacHges. LAND CERTIFICATE, 2. LIMITATIONS, 9. 


STATE. 

1. The right of the state to sue in any court having jurisdiction of the 
subject-matter canrot be questioned. State v. Thompson, 690, 

2. Suit by state to set aside a purchase of school lands by a deputy sur- 
veyor. (See PuBLic LANps, 1.) Id. 

STATE BOUNDARIES. See GREER Country, 1. 
STATEMENT OF FACTS. See BILL OF EXCEPTIONS. PRACTICE IN SUPREME 
Court, 4. 

1. The rule again announced, that objections to evidence found in a state- 
ment of facts, made up and signed after the close of the term, even if good, 
in form and substance, as a bill of exceptions, will not be considered on 
appeal. The evidence offered will be considered as if offered without ob- 
jection. Tom v. Sayers, 339. 


STATUTES. 

1. From the beginning it has been the apparent design of the legislature 
not to leave the words ‘‘ child or children” to construction; when descend- 
ants were meant, the term ‘‘descendants” has been used, the same mean- 
ing never being attached to the words “child or children” without a 
provision in the statute that they should be taken in that sense. Burgess 
v. Hargrove, 110. 








STA’ UTES — continued. 

2. When the words of a new statute differ materially from those of a prior 
act upon the same subject, they are to have a different and not the same 
construction. Id. 

8. The Revised Statutes require that the ordinary construction should 
be put upon words, except words of art, or those used in connection with a 
particular trade or subject-matter. The term ‘child or children,” not 
coming within the exception, must be presumed to be used in its ordinary 
sense. Id, 

4. Though our statutes which refer to community rights were derived from 
the civil law, yet in construing the phraseology which the legislature used 
in framing those statutes, the courts will not be confined to a civil law con- 
struction, but will resort to rules of interpretation well recognized in every 
system of laws. Id. 

5. Prior to the act of March 13, 1848 (Pasch. Dig., arts. 4641, 4642), the 
statutes regulating descent and distribution used the word ‘‘ descendants” 
when descendants without regard to degree were meant; such meaning was 
never attached to the words ‘*“‘child or children,” under any previous stat- 
ute, except where the statute itself required it in terms. Id. 

6. Though cases may arise where the legislative intent is that the word 
** children” should embrace other descendants, and that construction would 
be given by the courts, yet, when that word is used in such connection as 
to evince the legislative intent to limit it to its primary and ordinary mean- 
ing, the courts will not give it a different signification. Id. 

7. All statutes tending to limit the exercise of the elective franchise by 
the citizen should be liberally construed in his favor; and unless a ticket 
comes within the letter of the prohibition against a particular kind of ticket, 
it should be counted, if the party is entitled to vote. Owens v. The State, 
500. 


STATUTE OF FRAUDS. 

1. Though an adherence to the provisions of the statutes relating to frauds 
and perjuries may in exceptional cases prevent frauds and perjuries from 
being exposed, that affords no reason for a judicial construction repealing 
them in effect. The general result of a strict adherence to such statutes is 
to prevent frauds and perjury. Kennedy v. Upshaw, 411. 

STOCK RUNNING AT LARGE. See NEGLIGENCE, 6. 
STREET RAILROADS. See STREETS, 1. 
STREETS. 

1. A railway company owned a yard with sidings and track in an incor- 
porated town, and through this yard ran a public street. The town council 
granted a street car company the right to run their road along this street, 
and the railway company sought to perpetually enjoin this company from 
constructing its track across the yard, sidings and track of the railway 
company. Held: 

(1) The construction and operation of a horse railway on the public streets 
of a city, by authority from the city government, is not such new or addi- 
tional burden upon the land as would entitle the owner of the fee to com- 
pensation therefor, or that would amount to such taking or damage as would 
require a condemnation of the right of way. 

(2) Streets are acquired, established and maintained for the accommoda- 
tion and convenience of the inhabitants and the general public, and may 
be used for the convenience of the public by the ordinary modes of convey- 
ance operated upon such streets, the chief of which, in this case, was the 
street railway. 
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STREETS — continued. 


(3) As long as the street remains a public thoroughfare, the railroad com- 
pany cannot complain of any inconvenience arising from the ordinary and 
usual modes of conveyance used by the public, such as a street railway, 
Railroad companies have not the exclusive right to a public crossing, but 
are restricted by public necessity and convenience. 

(4) The public cannot be deprived of the use of a street by the erection of 
improvements, and it was no ground for an injunction in this case that the 
railroad company was prevented from erecting such improvements, or that 
it sustained inconvenience from the use of ordinary modes of conveyance 
upon the street. T. & P. Ry Co. v. Rosedale Street R'y Co., 80. 


SUBROGATION. 

1. Equity subrogates a partnership creditor to the partner’s right to have 
the partnership property applied to the payment of the partnership debts, 
This right of subrogation applies only where there is a real partnership, 
Grabenheimer v. Rindskoff, 49. 


SUBSCRIBING WITNESSES. See Lanp TitLes, 10. WHuLLs, 3, 4. 


SUBSCRIPTIONS, 

1. In order to secure the construction of a railroad over a certain line and 
the establishment of a depot at a named point, a committee solicited sub- 
scriptions to the amount of $2,500; $2,350 of this was paid to the railroad 
company in cash and the subscription list given to it at the same time. One 
hundred and fifty dollars of the subscriptions remained unpaid, but the rail- 
road company gave a receipt as for $2,500, and after building the road and 
locating the depot at the desired points, sued for the $150. Held, that the 
liability of the defendant was in no way affected by the fact that the other 
subscribers paid their subscriptions in advance of the time designated. De- 
fendant did not withdraw his promise to pay the amounts subscribed until 
after the railroad company had accepted the subscriptions and performed its 
part of the agreement. When this had been done the defendant became 
bound and the subscription became a valid contract between the parties, 
G., C. &S. F. Ry Co. v. Neely, 344. 


SUBSEQUENTLY ACQUIRED TITLE. See DEEps, 2. 


SUBSEQUENT PURCHASER. See INNOCENT PURCHASER. VENDOR'S LIEN, 1. 

1. Although non-registered deeds are void as to subsequent purchasers for 

value without notice, still it is well settled that a subsequent purchaser, 

although for value and without actual notice, who takes under a quitclaim 

deed, will not be protected, since he contracted for only the interest his 
vendor had at the time of the transaction. Thorn v. Newsom, 161. 


SUPERIOR TITLE. See Trespass To Try TITLE, 1. 
SUPERSEDEAS. See APPEAL, 1, 4. 

SUPPLEMENTAL PETITION. See PLEADING, 17. 

SUPREME COURT. See ApPzAL. PRACTICE IN SUPREME COURT. 


SUPREME COURT OF THE UNITED STATES. 
1. Jurisdiction on writ of error to state courts. McKee v. Brooks, 255. 


SURETIES. See JURISDICTION, 7. PRINCIPAL AND SURETY. REPLEVY BonpD, 1. 
SURPRISE. See Evipence, 13. VARIANCE, 2. 
SURVEY. See BounpDariEgs. 








SURVEYOR. 


1, Purchase of school lands by a deputy surveyor. Suit by state to can- 
cel claim of title. (See PusLic Lanps, 1.) State v. Thompson, 690. 


SURVIVOR IN COMMUNITY. See Community Property, 1, 6. 


TAX DEED. 

1, Construing the act of March 20, 1848 (Hart. Dig., art. 3145), which 
provided that a tax collector’s deed, ‘‘ when recorded according to law, shall 
be prima facie evidence that all the requisites of the law have been com- 
plied with in making such sale,” held, that such deed was not thereby made 
evidence of a compliance with the prerequisites to the acquisition and ex- 
ercise of the power to sell. The statute applied only to the proceedings to 
be had after the right and power to sell were acquired. Citing Devine 
v. McCullock, 15 Tex., 491; Kelly v. Medlin, 26 Tex., 56, and other cases. 
Terrell v, Martin, 121. 

2. A collector’s deed to property subject to taxation and sold in accord- 
ance with law vests a good and perfect title, which can only be impeached 
for actual fraud. Such a deed would, therefore, constitute a cloud upon 
the title of land regularly sold, but not liable for the tax, to prevent or 
remove which equity may be invoked. Cassiano v. Ursuline Academy, 678. 

3. A tax deed is of itself no evidence of title in the purchaser at a tax 
sale. Pratt v. Jones, 694. 


TAXES. See OccupaTiON TAX. Tax SAL, 3-6, 10. 
1. The owner of land and buildings used for private school purposes 


applied for an injunction to prevent them from being sold for taxes, claim- 
ing that under the constitution of 1876 the property was exempt from tax- 
ation. Held: 

(1) That the constitution of 1876 exempts a building used exclusively for 
school purposes; the word building is as broad as the term house, and house 
has been construed to mean both the structure and the land on which it 
stands. Trinity Church v. Boston, 118 Mass., 164. Those who codified our 
laws, and the legislature that adopted the Revised Statutes, construed the 
word building to embrace the land used in connection with it. 

(2) That it has been the policy of the state to encourage educational enter- 
prises by exempting them from the burdens of government, and there is 
nothing to warrant the inference that the framers of the constitution, in the 
use of the word building, intended to discriminate against private schools, 

(3) That ground used for the recreation of the students and to supply the 
school table with vegetables was necessary and used for the proper and 
economical conduct of the school, and, as such, was exempt. Following 
Pierce v. Cambridge, 2 Cush., 611; Mass. Gen. Hospital v. Somerville, 101 
Mass., 319. Cassiano v. Ursuline Academy, 673. 


TAX SALE. 

1. The homestead is exempt from forced sale for taxes, except such as are 
assessed against the homestead itself, and a sale of it for other taxes as well 
as those assessed against it is inhibited by the constitution. Wright v. 
Straub, 64. 

2. To constitute a valid tax sale of unrendered property subject to tax- 
ation, it is essential that the proper officer shall substantially comply with 
article 4711, Revised Statutes. See opinion for assessment and listing of 
such property held insufficient under the statute. House v. Stone, 677. 

8. The statute coutemplates the performance by the assessor of a formal, 
solemn act, which is to constitute the basis for enforcing, if necessary 
for the collection of the taxes due on property, the divestiture of the 
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TAX SALE—continued. 
owner's title to it; and the act should clearly manifest upon its face its char- 
acter and intention, by appropriate recitals, if its validity as an assessment 
is left to stand alone upon a schedule, disconnected from any other evidence 
than its existence in a blank book in which the assessor assessed the prop- 
erty in question. Id. 

4, The evidence of the act of assessment of the property must be made 
clearly to appear. If entered by the assessor in a blank book kept in hig ’ 
office, the mere use of such a book for such a purpose in no wise dispenses 
with the necessity of showing in his entries that he officially acted in the 
premises by a recital of the doing of all such acts as were necessary in 
order to subject the property thus assessed by him to sale for taxes due on 
it. Id. 

5. The authority for the officer’s making the assessment is, that the prop- 
erty has not been listed to him as declared in the statute, and the assessment 
should show, in some appropriate manner, that it was done by the assessor 
in accordance with such authority, and that the assessment thus made was 
of property falling within the category of such as was thus subject to 
taxation and had accordingly been assessed by him. Td. 

6. The lots of land must be definitely and distinctly described, and parol 
proof cannot supply the deficiency in the description or boundaries. These 
must be ascertained from what is written. The question is not one of in- 
tention, but of fact. What did the assessor do? On what specific lot was 
the tax laid? These questions must be answered from the record. Id, 

7. If a tax title shows upon its face that it is void, it cannot be the foun- 
dation for a claim for the value of improvements made in good faith. Hatch- 
ett v. Conner, 30 Tex., 104. Id. 

8. One claiming under an invalid tax title, not void on its face, is entitled 
to adduce evidence as to improvements under his suggestion of good faith, 
and to have that issue determined. French v. Grenet, 57 Tex., 273, and Wof- 
ford v. McKinna, 23 Tex., 36, approved, and Robson v. Osborn, 13 Tex., 298, 
questioned. Id. 

9. It is settled that tax titles, when in every respect complete, may con- 
stitute perfect assurances of title; they may constitute the basis of good 
title under the statute of limitations independent of any judicial determina- 
tion as to their validity; and under certain circumstances they are to be 
deemed colorable titles. Though invalid, a tax title is not necessarily with- 
out meritorious consideration, if the owner had reasonable grounds for be- 
lieving that his title was good. Id. 

10. To be of any force, a tax title must be proved to be the consummation 
of a valid sale. State taxes are levied by general law and are not required 
to be proved; county taxes are levied by the commissioners’ court, and the 
levy must be proved, or the sale will not appear to have been made for a 
legal demand. Citing Blackwell, p. 155. Greer v. Howell, 688. ’ 







































TAX TITLE. See Tax SALE. 


TELEGRAPH COMPANY. 

1. Where the receiving clerk of a telegraph company, at the request or 

g ‘ 1 

with the consent of the sender, attempted to correct a mistake in the mes- 
sage, and in so doing made a mistake himself, held, that the company was 
not liable, for the correcting of the message was not within the scope of 
the receiving clerk’s authority or duty, and was not authorized by the com- 
pany. Western Union Tel. Co. v. Foster, 220. 
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TENANTS IN COMMON. See Limirations, 7. PARTITION, 3. 

1, A tenant in common, while in possession of the common property, 
purchased at a sheriff's sale, foreclosing a lien upon the land, and then 
claimed title adversely to his co-tenants. Held, that after paying their part 
of the debt secured by the lien, his co-tenants were entitled to their share of 
the rents, allowing him the value of improvements, etc. Dulse v. Reed, 705. 


| TENDER. See VENDOR AND VENDER, 5. 
TORT. See DAaMAGEs, 1, 2. NEGLIGENCE. 


TRANSFER OF CAUSES. See Jurispicrion, 1. REMOVAL TO FEDERAL 
CouRTs. 


TRESPASS. See LANDLORD AND TENANT, 6. 

1. The officers of a street railway company, claiming title to an unin- 
closed piece of ground, which was afterwards decided in the courts to be a 
valid title in the company, entered upon, tore down and removed without 

process of law a house occupied by one holding under a lease from par- 
| ties claiming title under a federal judgment and execution sale thereun- 

der which was afterwards adjudged to be void. The railway company had 
before that only such possession as would result from using a track of its 
] road laid across a subdivision of the tract different from that on which the 
house stood. In a suit to recover by the party ejected, damages, actuai and 
exemplary, for the alleged wrong and oppression, held: 

(1) The possession of the company was not such as would justify the 
violence used, if indeed it could be justitied at all. 

(2) A legal remedy was provided for the company, and their officers were 
not authorized to expel by force one who had disturbed their actual occu- 
pancy. 

(3) The officers committing the trespass were liable in damages for com- 
mitting it, instead of resorting to a legal remedy. 

(4) The error of the court in charging the jury that the plaintiff, who was 
really a trespasser, was the true owner of the premises from which he was 
forcibly ejected, was such error as to require a reversal where the verdict 
was for exemplary damages. 

(5) In such a suit the actual damages should be ascertained by determin- 
ing the real value of the property destroyed, and evidence from the plaintiff 
stating what he considered it worth to him was not admissible. Sinclair v. 
Stanley, 67. 


TRESPASS TO TRY TITLE. See BounpartgEs, 2, 4. EVIDENCE, 36. HomE- 
STEAD, 17. PARTITION, 7. RECONVENTION, 1. VENDOR'S LIEN, 1. VENUE, 2. 

1. An outstanding valid title in a third party, through whom defendant 
claims title, of which plaintiff had notice, constitutes a complete defense to 
plaintiff's action of trespass to try title, whether defendant has acquired that 
title or not. Kauffman v. Shellworth, 179. 

2. In trespass to try title, when title is sought to be deraigned through 
one to whom the patent issued, as the assignee of another, it is not neces- 
sary to go behind the patent to show a legal or equitable right of the as- 
signee to the certificate on which the patent issued as against one who asserts 
no legal or equitable claim to such certificate. Tom v. Sayers, 359. 

8. A defendant, in trespass to try title, in possession by virtue of his wife’s 
claim to the property, has no right to suspend proceedings in the cause until 
his wife can be made a co-defendant. His possession by virtue of his wife’s 
claim may be defended without the necessity of making her a party. Her 

rights would not be concluded by the judgment, and the disadvantage which 
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TRESPASS TO TRY TITLE — continued. 
might result from her non-joinder as a defendant would affect the plaintiff 
alone. Thomas v. Quarles, 491. 

4. An agreement between the litigants in a case of trespass to try title, 
that they claimed under a common source, was not an admission that each 
had a regular chain of title leading up to such common source, much less 
was it an admission that a deed offered in evidence was in the line of title, 
Tapp v. Corey, 594. 

5. The effect of such an agreement was to relieve the plaintiffs below from 
the necessity of tracing their title back to the government. If they traced 
their title back to a common source, and defendant failed to show title in 
himself derived from the common source, or an outstanding title in any one 
else, judgment should not have been for defendant. Jd. 

6. A defendant in trespass to try title must connect himself with an out- 
standing equity in the hands of a third party, before he can use it as a de- 
fense. Id. 

7. Land was conveyed to a church elder in trust for hischurch. Plaintiff 
in trespass to try title claimed under deed from the trustee; the defendant 
under a deed purporting to be made by the trustees of achurch. Held: 

(1) That the recital in the deed that the grantors were trustees of the 
church was no evidence of the fact against a party claiming in opposition 
to the deed. 

(2) If it was, and there was no connection shown between the church and 
the one for whose benefit the conveyance to the elder was made, the court 
could not judicially know that they were identical, even if the names were 
the same. Id. 


TRIAL AMENDMENT. See PLEADING, 9. 
TRIAL OF RIGHT OF PROPERTY. See ATTACHMENT, 8. 
TRUST. See EvipENceE, 31. Grant, 1. HomestTeap, 1. 


UNAUTHORIZED SUIT. 

1, One who without authority brings a suit, or prosecutes an appeal in 
the name of another, whereby damage results to a third party, is liable 
therefor. Following Foster v. Dow, 29 Me., 445; Smith v. Hyndman, 10 
Cush., 554, and other cases noticed in the opinion. Streeper v. Ferris, 12, 

2. The measure of damages against one who, without authority, appeals 
from a judgment against another in the name of such other (the judg- 
ment remaining in full force), cannot exceed the balance due on the judg- 
ment, with the costs of the proceeding in which it was rendered, and the 
costs of the action brought to enforce its collection. Jd, 


UNITED STATES COURT. See JourispicrTIon, 6. 
UNITED STATES MARSHAL. See REMOVAL TO FEDERAL Courts, 4, 5. 


USAGE AND CUSTOM. See LANDLORD AND TENANT, 7. PRINCIPAL AND AGENT, 
1, 2. 
1. Proof of custom cannot be admitted to contradict a fact plainly proved 
by positive testimony. J. & G.N. R’y Co. v. Gilbert, 536. 


VARIANCE. See ATTACHMENT, 6. EvIDENCE, 12. 

1. In a suit against an indorser of a negotiable instrument, it was alleged 
that he guarantied its payment in these words: ‘‘ payment guarantee.” The 
note offered in evidence had indorsed thereon, over the indorsement of 
defendant's name, the words “ payment guaranteed.” Held, that the vari- 
ance between the indorsement pleaded, and that produced in evidence, was 
immaterial. Washington v. First Nat. Bank, 4. 














VARIANCE — continued. 


2. To constitute a fatal variance the misdescription must be such as to 
mislead or surprise the adverse party. This is held to be the rule even when 
the plaintiff has (as in this case) assumed to give an exact copy of the note. 
Shipman v. Fulcrod, 42 Tex., 248, is in accordance with this rule. Wéiebusch 
v. Taylor, 53. 

8. Suit was brought on a contract, which on its face purported to have 
been executed ‘ this 24th, 1880.” The written contract was attached to the 
petition, and to it appeared the name of one subscribing witness. The peti- 
tion alleged that the contract was reduced to writing on the 24th day of 
January, 1880. Held: 

(1) There being no plea of non est factum, and the date of the execution 
of the instrument having been alleged, it was unnecessary to offer parol 
evidence of its date. 

(2) In the face of such allegation, there could be no variance between the 
allegation and the proof. 

(3) The variance claimed could not be material, and evidence of the true 
date of the contract could not have operated as a surprise. 

(4) The contract, being one the parties could enter into, was good without 
date. 

(5) An instrument which is sued upon, if made a part of a petition, and 
filed with it for the inspection of the defendant, controls and cures any 
misdescription of it in the body of the petition. Longley v. Caruthers, 287. 

4. A deed on its face purported to be executed by A. B. M. and his wife, 
8S. A. M. The certificate of privy acknowledgment before the notary, an- 
nexed thereto, showed that it had been acknowledged by “A. M., wife of 
A. B. M.” In a suit to foreclose a lien reserved in the body of the deed to 
secure the payment of purchase money, the wife being described in the peti- 
tion as S. A. M., held, that the deed was admissible in evidence, the ap- 
parent variance not being of a character to surprise or mislead the adverse 
party, the original of the deed being in the possession of the defendant, 
Following McClelland v. Smith, 3 Tex., 210. Taylor v. Merrill, 494. 


VENDOR AND VENDEE. See DEEDs, 1, 2. HOMESTEAD, 1. IMPROVEMENTS, 








1, 2. INNOCENT PURCHASER, 2. VENDOR'S LIEN. 

1. If one party to an agreement promises to convey a certain tract of 
land, the party to whom the promise is given is not bound to receive an im- 
perfect title to such land, or an estate in remainder after the determination 
of a life estate in another. Roberts v. Smith, 94. 

2. When land is sold and the purchase money is to be paid, either wholly 
or in part, on a particular day, and a lien is expressly reserved to secure its 
payment, the sale is executory, and title does not pass to the vendee until 
the purchase money is paid, but remains inthe vendor, Foster v. Powers, 247, 

3. In an executed sale the vendee takes title which he can convey toa 
third party, subject, however, to the vendor’s lien as against such subse- 
quent purchaser with notice. But to foreclose the implied vendor’s lien in 
an executed sale so as to affect the title of a subsequent vendee, he must be 
made a party. Id, 

4, Ordinarily a vendor who has made an executory contract to convey 
iand may rescind the contract if the vendee fails to pay the purchase money. 
This right does not exist in all cases, however, for if there are facts which 
make it inequitable for the vendor to exercise this right, a court of equity 
will not enforce it, but will leave the party to his action for the purchase 
money. Milligan v. Ewing, 258. 

5. A vendor conveyed a tract of land, the deed stating that the consid- 
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VENDOR AND VENDEE— continued. 


eration was the cash payment of $250, the execution and delivery by the 
vendee of two negotiable notes for $207 each, due about three and four yearg 
respectively after date, and the assumption by the vendee of a debt of $336, 
due from the vendor toa third party. The vendor's lien was retained, and 
the vendor brought suit for the land. Held, 1st. That the notes should have 
been tendered for cancellation, or it should have been shown that they were 
not in the hands of innocent holders, and also that there should have been 
an offer to relieve the vendee from liability to the third party for the debt of 
$336; for it would be inequitable, as between the vendor and vendee, to 
withdraw the consideration which gave rise to that obligation, and still allow 
that obligation to the third party toremain in force. 2d. That a failure to 
make these tenders was fatal to plaintiff's petition. Jd. 


VENDOR’S LIEN. See VENDOR AND VENDEE. 





1. One holding a purchase money note to secure which an express lien 
was reserved in the deed to the land for which it was given, brought suit 
against the maker alone, and obtained judgment foreclosing the lien; under 
that judgment the land was sold. Ina suit to recover the land, brought 
by a third party, who was a purchaser at the execution sale, and against 
one in possession of the land under deed from the first vendee when the 
suit to foreclose was brought, but who was not made a party to the suit to 
foreclose, held: 

(1) When land is sold and the purchase money is to be paid, either wholly 
or in part, on a particular day, and a lien is expressly reserved to secure its 
payment, the sale is executory, and title does not pass to the vendee until the 
purchase money is paid, but remains in the vendor. 

(2) In an executed sale the vendee takes title which he can convey to a 
third party, subject, however, to the vendor’s lien as against such subse- 
quent purchaser with notice. But to foreclose the implied vendor’s lien in 
an executed sale so as to affect the title of a subsequent vendee, he must be 
made a party. 

(8) A judgment in a proceeding between third parties cannot divest title 
out of one not a party, and is not admissible in evidence against him on an 
issue involving the title. 

(4) The right of a subsequent purchaser of property claimed under execu- 
tory contract is not, strictly speaking, an equity of redemption. It is the 
right to tender to plaintiff, in a foreclosure suit, the amount of unpaid pur- 
chase money to obtain a title. 

(5) A subsequent vendee in possession is not a necessary party to a suit to 
foreclose an express lien reserved in a deed to his vendor, and the purchaser 
at sheriff’s sale under the judgment of foreclosure, though a third party, 
may maintain trespass to try title against such subsequent vendee in posses- 
sion, who was not a party to the suit to foreclose. Foster v. Powers, 247. 

2. A vendor took in part payment of the purchase money for a tract of 
land, two notes, due one and two years from date, and the deed retained an 
express lien for their payment. The notefirst due was transferred with 
the parol agreement that it should be paid fully before the second note, 
which was retained by the vendor. The assignee foreclosed the lien and 
bought in the land; the vendor afterwards foreclosed the lien held by vir- 
tue of the second note and also bought in the land. Held: 

(1) That it has been decided in some states that the note first due would 
have priority of lien, but not so in Texas. Paris Ex. Bank v. Beard, 49 Tex., 
363. 

(2) That the legal title remained in the vendor, as between himself and 
the vendee. 
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* VENDOR’S LIEN — continued. 

(3) That the assignee of the note held a lien upon the land, and not a lien 
merely on the interest held by the vendee. The vendor impliedly contracted 
that whatever title he or his vendee had to the land, in default of payment 
of the note transferred, should be subjected to the payment of the trans 
ferred debt. 

(4) That the position was in effect that of a person holding a mortgage to 
secure two notes given to him for land, who transfers one of them. It is 
well settled that without any agreement to that effect the transferee is en- 
titled to be paid out of the proceeds of the mortgaged property, in preference 
to the mortgagee holding the other note. (See cases cited in the opinion.) 

(5) That the assignment, even without the parol agreement as to priority 
of lien, would preclude the idea that the assignee was to be secured only in 
the event the land sold for enough to pay both notes. 

(6) That a foreclosure and sale of the land by the assignee, in a suit in 
which the vendor was or was not a party, would pass the superior title to 
the land. 

(7) That it was a question whether the vendor was entitled to any relief 
without making a tender of the sum due on the transferred note. 

(8) That the right to possess the land without accounting for its rents and 
profits passed to the vendee by the deed, and remained in him until the fore- 
closure sale by the assignee of the note. The second foreclosure on the sec- 
ond note by the vendor did not divest the assignee of the first note of any 
right. 

(9) That one who redeems after foreclosure sale must pay the full amount 
of the mortgage debt, even though the land on foreclosure sale sold for a 
less amount. (See cases cited in opinion.) The money will be subject to 
distribution between the mortgagee and the purchaser, in equitable propor- 
tion, so as to reimburse the latter his purchase money and pay the former 
the balance of his debt. (Following United States v. Powell, 14 Wall., 493.) 
The fact that the foreclosing assignee was the purchaser, and credited the 
amount of his bid on the note, will not alter the rule. 

(10) That the assignee of the note was entitled to occupy the land without 
liability for rents until the vendor acquired the right to possession by pur- 
chase under foreclosure, having redeemed from the foreclosure made by the 
assignee. Such right the assignee might sell, even to the vendee, and not be 
liable to account to the vendor for the sum received on such sale. White- 
head v. Fisher, 638. 


VENUE. 

1, Ina suit by attachment to recover a debt due from a mercantile part- 
nership, and brought in a county in which neither of the defendants resided, 
one of the defendants pleaded in abatement, claiming the privilege of being 
sued in the county of his residence. Afterwards, and after the dissolution 
of the partnership, the other defendant filed a general denial to the action. 
Held: 

(1) The entry of an appearance, and the filing of a general denial by the 
defendant last answering (it being shown that firm debts were still unpaid), 
brought both parties defendant into court for the purposes of the attach- 
ment already levied on partnership property alone, notwithstanding the plea 
in abatement filed by the other partner, and jurisdiction attached. 

(2) The court had jurisdiction to foreclose the attachment and to render 
any other judgment affecting only the firm estate. Sanger v. Overmier, 57. 

2. The requirement of the statute, that suits for the recovery of land 
‘*shall be brought in the county where the land or a part thereof is situ- 
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VENUE — continued. 
ate,” confers a mere personal privilege which may be waived, and the judg. 
ment of a district court of some other county whose jurisdiction has been 
submitted to without question will settle the title to the land as effectually 
as if suit had been brought in the county in which the land is situate, De 
La Vega v. League, 205. 

8. Suit was brought in Texas by a non-resident plaintiff, against a non-resi- 
dent defendant, both of whom had once been partners, to prove up for record 
(under art. 4354, R. S.) an instrument in writing which on its face certified 
that the defendant had given up to plaintiff all claims which once belonged 
to both, and also all claims to land which belonged to both. The firm did 
own lands in Texas, but not situate in the county where the suit was brought, 
On plea to the jurisdiction in the nature of a plea in abatement, calling in 
question the power of the district court to adjudicate upon the subject-mat- 
ter, held: 

(1) The statute in such a case does not fix the venue, and the parties being 
non-residents, having no domicile in Texas, the venue must be determined 
by general rules applicable to the matter, independent of statute. 

(2) The cause of action was not local, but transitory, though the result of 
the action might, on some future contingency, affect the title to land, indi- 
rectly. 

(3) The cause of action was one regarding which jurisdiction could be 
exercised in the district court of any county in which service could be 
obtained on the defendant, or where he might appear and, by making defense, 
waive service. 

(4) The instrument was such as, in so far as it conveyed land, was entitled 
to be admitted to record, if properly authenticated; and the fact that on its 
face it attempted to dispose of choses in action could not affect the right to 
have it recorded as an entirety. Pegram v. Owens, 475. 





VERDICT. See PrAcTIcE In District Court, 1. 

1. A verdict which by its terms was in favor of a deceased person, who 
had once been a party to the cause, and whose interest was represented by 
the heir, was not on that account fatally defective, when, after rejecting 
that portion of it, there was still enough specifically stated in the verdict in 
response to the issues submitted to sustain the judgment. Gaines v. Nat, 
Exch. Bank, 18. 

2. On aspecial issue submitted as toa party's place of business, as also the 
character of the occupation he was there pursuing, the verdict was: ** We, 
the jury, find for the defendant, that his place of residence was at Wichita 
Falls.” Held, that the verdict did not respond to the issue submitted. Till- 
man v. Brown, 181. 

8. Co-plaintiffs elaimed title to land in the same right, and maintained 
it with the same evidence. The verdict was in the singular — for the plaint- 
if. Held, that it was not error to construe the verdict in the light of the 
entire record, and to render a judgment for both plaintiffs. Tom v. Sayers, 
839. 


VESTED RIGHTS. See JupGMENT Liev, 4. 
WAGON. See Exemptions, 3, 4. 


WARRANTY. See Contracts, 5. PARTITION, 2, 3, SALE, 2, 


WIDOW. See CoMMUNITY PROPERTY, 5, 6. 
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WILLS. See ADMINISTRATOR’S SALE, 1. 

1. A will, after making specific bequests, contained this language: ‘I also 
give to said legatees (meaning appellees) my cart, all my cattle (except 
oxen), and any horses of mine they may have in possession at the time of 
my death.” Over two years after making the will the testator died, leaving 
an estate, part of which consisted in home stock cattle, in the possession of 
the legatees to whom the above quoted language referred, and an interest, as 
partner, in other cattle in possession of a partner, and still others purchased 
to be fattened and sold as a means of profitably consuming his grain crop, 
for account of the testator and a partner. Held, that construing the will 
in view of all the facts (which are very fully detailed in the opinion), the 
word ‘‘ cattle” did not embrace cattle bought to be fattened by the testator. 
Hawes v. Foote, 22. 

2. Suit was brought in the probate court, and the probate judge being 
disqualified, from interest, the case was transferred to the district court. 
Afterwards the plaintiff brought another suit in the district court against 
the same defendants. Both involved the construction of a clause in a will 
under which plaintiffs claimed specific property. Held: 

(1) That a motion to transfer the suit first brought, back to the probate 
court, because the disqualification of the judge had ceased, was properly 
overruled. 

(2) The district court had full jurisdiction to make, not only any order the 
county court might have made, but to consolidate the two suits and deter- 
mine finally the construction of the will. 

(3) The authority of the district court on a consolidation of the two suits 
was not limited to a construction of the will, but extended to the final ad- 
judication of all rights of property claimed by the contestants under the 
will, Id. 

3. The witnesses to a will each wrote his name where it occurred in the 
body of the willand in the concluding sentence thereof, as follows: ‘‘ And 
now, in the presence of H. L. Harrison, G. W. M. Duck, W. M. Smith, who 
I have requested to act as witnesses, I declare the writing contained in the 
foregoing ten pages my last will and testament.” (Signed) ‘G. W. Chap- 
man.” Held, that the signatures of the witnesses were sufficient. Franks 
v. Chapman, 159. 

4. The fact that a county clerk, when called upon by a testator to witness 
his will, attaches thereto his official certificate of the acknowledgment of 
the due execution of the will by the testator, does not affect the validity of 
the clerk’s signature to such will, as a witness. Id. 

5. Notwithstanding the expiration of four years from the death of a tes- 
tator, a will may be probated for the purpose of establishing a link in a 
chain of title, although no letters testamentary can issue. Where an ex- 
ecutor declines to present a will for probate, any one claiming an interest 
under the will may present it. Ryan v. Texas Pac. R. Co., 289, 

6. A sale by a devisee of an interest held under a will, but made before 
the probate of the will, passes the estate, and a subsequent probate gives 
vitality to such conveyance, except against an innocent purchaser from an 
heir. Jd. 

7. A will was probated in March, 1881; in January, 1882, proceedings were 
had in the same court to probate a subsequent will; the case was appealed 
to the district court, and an amended petition was filed, praying that the 
first will be declared a revoked and canceled will, and that the executors 
under the first will be required to account with and turn over the prop- 
erty to the executors named in the second will. Held: 

(1) That on appeal the district court could do in the case whatever the 
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county court could have done. There could be no doubt of the jurisdiction 
of the district court to admit to probate the paper claimed to be the last will 
of the deceased, if the evidence showed that such was its true character, and 
that it was properly executed. 

(2) The fact that the county court had formerly admitted to probate, as the 
will of the same testator, another paper executed as a will, prior in point of 
time to the last, interposes no obstacle whatever to the probate of any paper 
or papers which may be in fact and in law the last will of the testator. 

(3) There is no doubt that a probate court can correct errors arising out 
of fraud or mistake in its own decrees. This power does not render the 
decrees of such a court less conclusive in any other court, or in any way 
impair the probate jurisdiction, but renders that jurisdiction more complete 
and effectual, and, by enabling the probate court to correct mistakes and 
supply defects in its own decrees, better entitles them to be deemed conclu- 
sive in other courts. Following Waters v. Stickney, 12 Allen, 1; Gaines »v, 
Hennen, 24 How., 567. 

(4) That the proposition that the paper claimed to be the last will could 
not be probated so long as the probate of the earlier will was not revoked 
is unsound in principle and not sustained by authority. The validity of the 
paper last executed could be determined only through the judgment of a 
court, having jurisdiction to probate wills, declaring, in legal effect, that 
the paper was executed by the testator in such manner and under such cir- 
cumstances that it was the last will and testament of the deceased; until 
this was done, the will first probated would stand, and a probate court 
would revoke it only when it had been legally established that the testator 
had revoked the first will by the execution of a second. 

(5) That the amended petition did not set up a new or different cause of 
action from that set up in the county court; for if the paper offered as the 
last will of the testator revoked all former wills, then it would seem that its 
probate as his last will would incidentally have the effect of revoking the 
former probate. 

(6) That the district court had power in this case, if the evidence justified 
it, to probate the paper offered as the last will of the testator, and, as in- 
cidental to this, the additional power of revoking the first will probated, 
even though there had been no prayer for such revocation. Vance v. Upson, 
266. 

8. A will bequeathed to the son of deceased certain real estate, but 
with the restriction that up to the age of twenty-five years he should 
only have the right to receive and dispose of the revenue thereof, without 
the right to mortgage, incumber or sell the property. In case the son died 

before reaching the age of twenty-five years, the property should pass in 
full right and free from all charges to the daughter of deceased. The 
son mortgaged the property, and died before arriving at the age of twenty- 
five years. Held: 

(1) That the intention of the testator is the first and great object of inquiry 
in the construction of a will, and must govern, provided it is not inconsist- 
ent with the rules of law. 

(2) That it is, perhaps, settled law, that general restraints upon alienation 
are void, and the devisee in fee takes the estate free of the restriction. Not 
so as to partial restraint, such as a prohibition of sale to particular persons, 
or before arriving at a named age. As to the validity of such restrictions 
the authorities differ. (See authorities cited in the opinion.) It is not neces- 
sary to canvass the decisions upon this subject for the purposes of the present 
case. 
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(3) Even if the restriction on alienation were stricken out, the result 
would be that the son would take an estate in fee-simple, subject to be de- 
feated, and to pass to the daughter in case he died before arriving at the age 
of twenty-five years. 

(4) That the testratrix was authorized to make such a disposition of the 
property ; it is the most common form of executory devise, and from time 
immemorial has been sustained by the courts of England and America, 
when there was no prohibiting statute on the subject. It is well recognized 
in this state (see cases cited in the opinion), that a devise like the present, 
limiting a fee after a fee, is legal when the contingency upon which the first 
estate is to expire must necessarily happen within a life or lives in being, 
and twenty-one years thereafter. In this case the limitation did not neces- 
sarily extend to the full life of the first devisee, but in case he lived for 
about six years from the making of the will, the property was to be abso- 
lutely at his disposal, the remainder in favor of the daughter not taking 
effect. 

(5) If the provision as to alienation be regarded as void, the will would 
then be construed as if no such restriction had been imposed, and the son 
left with the power of selling or mortgaging all the interest or title he held 
in the property under the will; that is, a fee-simple estate, liable to be de- 
feated upon the contingency of his dying before reaching twenty-five years 
of age. The mortgage then furnished the mortgagee security only to the 
extent of the son’s title; in case the son survived his twenty-fifth birthday, 
the entire fee-simple was pledged for the debt; otherwise the security could 
last only to the death of the son. 

(6) The mortgage not being foreclosed during the life of the son, upon his 
death there was no estate in the property held by his administrator subject 
to be sold in satisfaction of the mortgage, and a purchaser under the fore- 
closure sale acquired no title, for the estate passed to the daughter immedi- 
ately on the death of the son. Laval v. Staffel, 370. 

9. A codicil, partially revoking a former will, was offered for probate by 
K., and contested by C. on the ground that it was a forgery. On the trial in 
the county court K. offered in evidence a deed of gift, purporting to have 
been executed by the testator to her children on the same day the codicil 
was executed. This instrument professed fo give to the children of K. part 
of the property given by the will to a third party, and was witnessed by 
K. and her husband, as was also the codicil. On the trial in the district 
court this deed of gift was offered’ in evidence by C., over the objection of 
K., in order to show a motive for the forgery of the codicil and as a part of 
the same transaction. Held, that the paper was admissible in evidence, 
especially so as there was some evidence tending to show that the signature 
of the testator was not genuine. The jury might consider all the facts trans- 
piring at the time the codicil was claimed to have been executed. Kennedy 
v. Upshaw, 411. 

10. Some years before the making of the contested codicil, the testator 
had brought a suit against K. and had agreed to a judgment in her favor 
for certain lands, and that certain lands should be vested in himself. K, 
was examined on the stand in reference to this judgment, but no predicate 
was laid for impeaching her testimony by introducing the judgment and 
showing that she had made incorrect statements in regard to it. Held, that 
the evidence was not admissible for the purpose of impeaching her evi- 
dence, even if the judgment itself was relevant. The judgment had no 
relevancy to the issue of forgery. Jd. 

11. Statements of the testator, made three days after the alleged execu- 
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tion of the codicil, to the effect that he had made no change in the disposi- 
tion of his property and intended to make none, were inadmissible, since 
they formed no part of the res geste, and since there was no question ag 
to the mental condition of the testator. The conduct and declarations of g 
testator, before and after the making of a will, are admissible where the issue 
is upon the sanity of the testator, but not where it is upon the execution of 
the instrument. Id. 

12. The laws of Texas provide that no will, except a nuncupative one, can 
be made or revoked by mere written or verbal declarations, unless, in the case 
of a written declaration, it be executed with like formalities as are necessary 
to the execution of a valid will in the first instance. (R. S., arts. 4859-4861.) 
The intention of the law is to prevent fraud and perjury, and the extortion 
of declarations after the mind of the testator has been impaired by time, 
There is the same necessity for the observance of the provisions in disprov- 
ing the making of awill. The legislature has provided that revocation 
must be done by burning, canceling, tearing or obliterating the will by the 
testator, or in his presence and by his direction or consent, or by a will, or 
codicil in writing executed with the same solemnities as a will. (R. S., art. 
4861.) The statutory evidence must be had or the intended revocation fails, 
Following Boyian v. Meeker, 4 Dutcher, 285. (See cases pro and con. cited 
in the opinion.) Id. 

13. A will provided that all the real and personal property of the testator 
should be primarily charged with the payment of his debts, and then *‘ to 
the devises and bequests and conditions hereinafter made and imposed agree- 
able to my said wishes and intentions.” It further provided, that ‘it is my 
wish and will that my children shall inherit and receive as far as practi- 
cable and possible, whenever a partition and distribution of my estate may 
take place, as follows.” The testator then proceeded to bequeath to each of 
his three children defined tracts of land, and concluded as follows: ‘ And 
to have and to hold the said before-described property unto the said S., H, 
and J., their heirs, etc., subject only to the terms, conditions and provisions 
of this my will and testament.” Pending the administration, the land de- 
vised to S. was sold to satisfy debts of the estate, it being the only land it was 
practicable to sell. Subsequently S., claiming as one of the heirs, sold an 
undivided one-third interest in the land devised to J. Held: 

(1) That in equity, on a deticiency of assets, where all the real estate de- 
vised is charged by the will with the payment of debts, different devisees 
must contribute toward the payment of the debts in proportion to their 
respective interests, even though the debts constitute a special charge upon 
the interest of one of the devisees. (3 Johns, Chan., 158.) When one dev- 
isee discharges such a debt, he can call for contribution from the others, 

(2) If the devises under the will were absolute, unconditional and specific, 
the principle of contribution would apply. 

(3) It was evidently the intention of the testator to make no distinction 
between his three children in respect to the value of the property given 
them. The devises were not absolute, vesting the fee in the devisee upon 
the death of the testator, but were in the nature of suggestions as to the 
manner of partitioning the estate. ‘ 

(4) That the sale of the portion devised to S. made the suggested partition 
impossible ; and the reasonable course, and the one more in accordance with 
the intention of the testator, would be to have an equal division of the re- 
maining lands instead of applying the doctrine of contribution. The intent 
of the testator is the primary rule of construction. Paschal v. Acklin, 27 
Tex., 173. 
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(5) Upon final partition 8S. would have an equal one-third interest in the 
remaining property of the estate, and her conveyance vested a one-third 
interest of the tract devised to J. in her vendee. Gallagher v. Redmond, 622. 
' 14. All the parties at interest should be brought before the court, and 


upon full hearing a partition decreed according to the principles of equity. 
Id. 


WITNESSES. See EvipENcg, 15. WILLS, 8, 4. 


WRIT OF ERROR. See APPEAL, 4. 


1. An entire judgment escheating property may be reversed by a writ of 
error sued out by part of the defendants only, for the statute in express 
terms gives to any party to the proceedings, without reference to the interest 
he may have in the subject-matter of litigation, the right to prosecute a writ 
of error; and besides, it was probably not intended that proceedings to de- 
clare escheats, as in this case, should be prosecuted by a number of separate 
suits. Wiederanders v. The State, 183. 

2. Jurisdiction of the supreme court of the United States on writ of error 
to state courts. McKee v. Brooks, 255. 


WRONGFUL ATTACHMENT. See ATTACHMENT, 2-4, LimiTaTIONs, 5. Ma- 
LICIOUS PROSECUTION, 6. 


WRONGFUL LEVY. See Exemptions, 1-5, 
YEAR’S ALLOWANCE. See CoMMUNITY PROPERTY, 6. 





